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Introduction

Consistent with its commitment to introduce reforms to improve the accountability of the
federal public sector and the federal access regime at the earliest opportunity, the
Government is introducing a proposed Federal Accountability Act on April 11, 2006,
which includes a number of reforms to the Access to Information Act (ATIA). One will
extend the coverage of the AT/A4 to parent Crown Corporations, Agents of Parliament,
and three foundations created by federal statute. Additional exemptions have been
introduced to ensure adequate and clear protection of sensitive information of the new
entities to be covered. As well, certain administrative reforms have been proposed.

As stated on several occasions, the Government is committed to consulting with citizens
on ongoing policy development processes and to ensuring that Members of Parliament
have the benefit of input from all Canadians. A number of the proposed access reform
elements, including the coverage of other entities, Cabinet confidences, duty to
document, and the exemptions scheme, are extremely complex and require further
analysis, discussion and debate. The 4714 has a broad constituency across many sectors
of society with widely divergent views on its administration. For this reason, it is
appropriate to hear a range of views on reform proposals and to develop approaches for
reform in a public forum, before the Government prepares its bill.

To set the stage for this public discussion, the Government is tabling a set of legislative
proposals based on the Information Commissioner’s recommendations for the reform of
the ATIA4, which were regarded favourably by the Standing House Committee on Access
to Information, Privacy and Ethics in the last Parliament. The Government is also tabling
this discussion paper, which offers comments on some of the Information
Commissioner’s proposals and some alternate approaches to reform for consideration. It
is hoped that the legislative proposals and discussion paper will be studied by the
Standing House Committee on Access to Information, Privacy and Ethics. In this
regard, the Government has noted that the Information Commissioner and Deputy
Information Commissioner advised the Committee, when these proposals were first
tabled in 2005, that no consultations had been undertaken on their recommended reforms.
Also, while the substance of the proposals was endorsed by the Committee and the House
in the last Parliament, it must be noted that the views of affected stakeholders had not
been provided to the Committee. Moreover, any government bill resulting from the
above process should comply with federal drafting standards and conventions and must
be the product of a bilingual and bijural drafting process. Finally, the cost implications of
the Information Commissioner’s proposals have not yet been fully assessed and, in this
regard, a preliminary estimate of the potential magnitude of costs is attached as Annex 1
to this paper.

In summary, the Government was in a position to introduce some reforms as part of the
proposed Federal Accountability Act, as sufficient consultations have been undertaken
with the affected entities to allow the development of reforms. The remaining proposals,
however, require further consultation, analysis and development before additional
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reforms can be drafted and introduced. The Government, through the Committee, needs
to hear a broad range of views on the possible impacts on core operations of government
and on persons who deal with government, before proceeding.

Given the complexity of the ATIA and of the Information Commissioner’s proposals, the
paper identifies key issues for further analysis and public discussion, and suggests
alternate approaches, where appropriate.

1. Coverage of the Access to Information Act

What institutions should be covered by the Access to Information Act? Answering that
question requires an understanding of the reasons why an institution should be covered,
the reasons why an institution should not be covered, and whether there are other, more
effective alternative mechanisms for achieving the objective pursued by coverage. To
date, there has been inconsistency in the types of institutions which have been included
on the Schedule of the Act.

The Information Commissioner’s proposals under consideration are that:

All departments and ministries of state of the Government of Canada; all bodies or
offices funded in whole or in part from Parliamentary appropriations; all bodies or offices
wholly- or majority-owned by the Government of Canada; all bodies or offices listed in
Schedule I, 1.1, II and III of the Financial Administration Act; and all bodies or offices
performing functions or providing services in an area of federal jurisdiction that are
essential to the public interest as it relates to health, safety or protection of the
environment...

[But not] the Supreme Court of Canada, the Federal Court of Canada, the Tax Court of
Canada, or any component part of these institutions; or the offices of members of the
Senate or the House of Commons.

The Committee is asked to consider the parameters for determining the institutions to be
covered by the ATIA.

Considerations:
Why include an institution?

A determination of which institutions should be covered by the AT14 is generally guided
by the perceived objective of the 4TIA. If the principal purpose of the 4714 is perceived
as being to foster public participation in public policy decisions by allowing access to
‘unfiltered’ information, then the focus of coverage would be those institutions which
develop and apply public policy. If the purpose of the 47/4 is perceived to be
accountability for actions, then the focus of coverage would be those institutions which
are considered to be operational. If the purpose of the ATIA is perceived to be
accountability for spending money, then the focus would be financial. The broadest
approach is to include all institutions considered to be part of, or controlled by, the
federal government unless there is a reason not to do so.
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Why not include an institution?

It is not as easy as it would at first appear to determine a comprehensive and exhaustive
list of federal government institutions. Over the last few years a wide range of
institutions have been established with shared governance or with mixed sources of
funding. In circumstances where the federal government does not appoint a majority of
directors, or does not supply a significant portion of the funding, it may be difficult to
argue that the federal Access to Information Act should be applied to that institution.

In cases where entities under provincial jurisdiction receive federal funding, the federal
government does not have constitutional jurisdiction to impose the Access to Information
Act on those entities. In such instances, an alternative mechanism for ensuring that
federal funds are properly spent may be sufficient. This may be achieved through a
provision in a funding agreement specifying the information requirements attached to the
funding (as is often already the case) or the requirement for acceptance of a regime of
proactive disclosure.

For very small institutions it may be that the relatively small amount of information
which is needed from the institutions in order to keep them accountable does not justify
the cost or the potential administrative burden of processing requests. In such cases
alternate mechanisms may also be appropriate.

Some institutions may hold only two types of information: information that would not be
disclosed due to its sensitivity or the presumption of harm from its disclosure, and
information about the administration of the institution. In those cases, the Government
may wish to focus coverage of the 4774 on the information about the administration of
the institution. This approach was used with respect to Atomic Energy of Canada
Limited in the proposed Federal Accountability Act. This can be done by adding the
institution to Schedule I of the 4774 and then by excluding all of the information held by
the institution which is not related to the administration of the institution. The same
objective might also be reached by stating clearly in Schedule I that the ATIA4 applies
only to the information related to the administration of the institution. Although this
method has not been used so far in Canada, it is a method used in some other
jurisdictions.

Once a determination is made as to which institutions, or parts of institutions, should be
covered by the ATIA4, another determination has to be made for each of those institutions
whether the existing protections are sufficient and, if not, what new or additional
protections would be required. This is why the additional exemptions for the newly
added Crown corporations and Agents of Parliament have been introduced in the
proposed Federal Accountability Act.

By adding the Agents of Parliament, parent federal Crown corporations and three
foundations to the ATIA4 via the Federal Accountability Act, the government has
broadened the coverage of the ATIA. The government is now seeking the advice of the
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Committee on where to draw the line and why. In another part of the paper you will be
asked to consider how/if the 4T14 should apply to Parliament itself.

Almost all analysts in this area have used some measures of control and funding as the
two basic criteria” then added other means of capturing additional institutions; usually
related to the function of the organizations. Similar criteria may be established to
determine those institutions that should not be covered by the ATIA4. For example, the
necessity of avoiding interference with the independence of the judiciary results in a
tendency not to cover the courts, although in some jurisdictions their administrative
information is covered.

At the same time that consideration is given to including more institutions under the
ATIA, there needs to be consideration of any unique characteristics of those institutions
and the information they hold. For example, over the years there have been numerous
recommendations that the Canadian Broadcasting Corporation be brought under the
ATIA, and every recommendation has included a reference to the need to protect
information relating to journalistic sources. For every institution added, there is a need to
consider whether the current exemption scheme is sufficient or whether additional
exemptions or exclusions may be necessary. It is virtually impossible to make such a
determination without consulting the institutions themselves, since they know what
information they hold and what kind of protection it requires. For that reason the
Committee is encouraged to consult the institutions they would like the government to
consider covering under the Access to Information Act.

A noticeable situation in the case of the Office of the Information Commissioner being
added to the coverage of the ATIA (or the Office of the Privacy Commissioner being
added to the coverage of the Privacy Act), is the need for an alternative mechanism to
handle complaints. Since it is unlikely that there would be a high volume of complaints
filed against the Office of the Information Commissioner, the complaint resolution would

" In 1987 the Parliamentary Committee studying the Act proposed to use two basic criteria, then added a
list of others: It recommended two criteria for defining government institutions:

= exclusively financed out of the Consolidated Revenue Fund; or, for agencies not exclusively financed
in this way, but who can raise funds through public borrowing,

= degree of government control.

The committee also recommended that the Act cover all administrative tribunals, the Senate, the House of
Commons (but excluding the offices of Senators and Members of the House of Commons), the Library of
Parliament, and Parliamentary officers; all wholly-owned Crown corporations and their wholly-owned
subsidiaries; and where the Government of Canada controls a public institution by power of appointment
over the majority of its board. With respect to the Canadian Broadcasting Corporation, the committee
recommended that it be subject to the Act, with a specific exemption for program material. The committee
did not recommend inclusion of the judiciary.
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probably not be a full-time function, so the mechanism would have to allow for being
dormant for long periods while providing the flexibility to be activated reasonably
quickly. The means for making a complaint would have to be perpetually available, and
the person or body acting on the complaint would need to have the same authority and
obligations as the Information Commissioner has for all other investigations. In some
jurisdictions (notably British Columbia and Alberta), a retired judge of the superior court
is appointed for this purpose and is activated only as needed. The Government would
appreciate the Committee’s suggestions on the appropriate design of this alternative
oversight mechanism, the appointment process and the qualifications of the selected
individual.

An often overlooked factor that any responsible government must also consider when
examining the issue of expanding coverage is the probable cost. It goes without saying
that the greater the number of institutions covered by the Access to Information Act, the
higher the cost. For smaller institutions the cost of processing each request made under
the ATIA is a proportionately larger share of their budget. For institutions that deal
largely in sensitive information, the cost of processing may also be disproportionate to
the amount of information which may be disclosed. These are all factors to consider.

A final point is that institutions which are made subject to the Access to Information Act
are also made subject to its companion legislation, the Privacy Act, and that institutions
which are subject to either the Access to Information Act or the Privacy Act are
automatically covered by the Library and Archives of Canada Act. While in principle
the increase in accountability, privacy protection and protection of archival heritage is
positive, it has implications for the administration of the institutions, and for the federal
government. Making otherwise independent institutions subject to these three pieces of
legislation could result in an increase in the federal government’s apparent or actual
control of the institutions and a fundamental change in their status. Decisions on the
governance of institutions and their role in relation to the government must be made in
consideration of all relevant factors, not as an unintended consequence of one initiative.

2. Offices of Ministers, Members of Parliament, the House of
Commons, the Senate and the Library of Parliament

Previous Prime Ministers have consistently taken the position that the 4774 does not
apply to records held within Ministers’ offices. The ATIA was interpreted to treat a
Minister’s office as being separate and distinct from the government institution or
department for which the Minister is responsible. Ms. Inger Hansen, the first Information
Commissioner, agreed with this approach in her 1989 annual report, where she stated that
the House of Commons and Ministers’ offices are not subject to the AT/4. Mr. John
Reid, the current Information Commissioner, however, does not agree with his
predecessor and has taken the position that some records in a Minister’s office are subject
to the ATIA. He has proposed, in his explanatory notes that accompany his reform
recommendations, that “records held in ministers’ offices, relating to departmental
matters, will be subject to the reject [sic] of access; the personal and political records of
ministers will not”.
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Considerations:

One option is to adopt the Information Commissioner’s proposal to extend coverage of
the ATIA to records held in Ministers’ departmental offices with the exception of personal
and political records of Ministers. One concern with this option is that the Information
Commissioner would have access to review the personal and political records of
Ministers to determine whether the 4774 would apply.

Another option to promote openness, transparency and accountability is to amend the
ATIA to extend its coverage to records held in the offices of all Members of the House of
Commons, as well as Ministers’ departmental offices, with an exclusion for personal and
political records. The Information Commissioner would thus have access to departmental
records held in Ministers’ offices, but would not have the right to review all records to
determine ATIA application. Individual Members and Ministers would certify their
personal and political records and these would be excluded from the application of the
ATIA.

It is also possible to extend coverage of the 4774 to all Members’ offices, but not to
Ministers’ departmental offices, with an exclusion for personal and political records. The
amendment could be drafted to ensure that all records sent to Ministers’ departmental
offices by the government institution would be required to be maintained under the
control of the government institution for the purposes of the AT/4. At the same time,
those records sent by the Minister or his or her staff to a government institution would be
required under the A7/4 to be maintained in the government institution, so that records
relating to the operations of the government institution would be under the control of the
government institution. Placing this new requirement in the 4774 would meet the
underlying purpose of the Information Commissioner’s proposal, that is, to give him
access to all departmental records.

Full and frank public political debate is essential to a properly functioning political
system. At the same time, political parties must be able to discuss and formulate their
political views and positions in private. It is possible that providing access to all records
in the offices of Members would reduce this full and frank debate. Political parties and
political considerations play vital roles in our system of responsible government.
Confidentiality is necessary to ensure that this process functions effectively and fairly.
The option to exclude personal and political records, therefore, respects the distinction
between partisan political records and those records found in government institutions
which are departmental, non-political and non-partisan.

Members dedicate much of their time and efforts to their constituents’ concerns and
issues. In the course of this work, they may receive records containing personal
information about their constituents and other Canadians. Members may also keep their
own personal records in their offices. Under the proposed amendment, these personal
records would be excluded from the ambit of the 4774, so there would be no review by
either the Information Commissioner or the courts of the decisions made by Members to
apply exclusions.
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Examples of records that may be found in Members’ offices could include: letters to
Ministers addressing particular issues of concern in their constituency, opinions or
research documents, records relating to Members’ activities in the House of Commons,
speaking notes on particular topics (e.g., for public events), schedules, and documents in
relation to Members’ expenses. Whether these documents would be covered by the A7I14
would be a case by case determination. This may require an access to information
coordinator to review the records to determine whether they are personal or political. If
the records located are personal or political, they would be excluded from the 47/A4.

Extending the ATIA to cover all Members of the House of Commons would ensure that
there are not two classes of Members, that is, those who are covered by the 4774 and
those who are not. Excluding political records from the 4774 would ensure that all
political parties operate on a level playing field in this regard, because the same rules
would apply to everyone and everyone would be equally accountable. The 4774 would
apply to all relevant records held by Members, apart from the excluded personal and
political records.

Another issue that may be addressed by the Committee is whether to extend coverage of
the ATIA to the House of Commons, the Senate and the Library of Parliament, in terms of
their administration. If the coverage is expanded to include the House of Commons, the
Senate and the Library of Parliament, there should also be protection for records
protected by parliamentary privilege, political parties’ records, as well as personal and
political records. However, records in respect of the financial administration of these
institutions would be accessible under the A77A4.

3. Cabinet Confidences

In Canada, responsible ministerial government is based on the individual and collective
responsibility of the members of Cabinet to Parliament. Cabinet is the political forum in
which Ministers meet to establish a consensus on the government’s general directions and
on broad governmental policies that each Minister must individually and publicly defend.

Cabinet confidences are therefore, in the broadest sense, the political secrets of Ministers
individually and collectively, the disclosure of which would make it very difficult for the
government to speak in unison before Parliament and the public.

The requirement to protect the confidentiality of Cabinet proceedings is a cornerstone of
the Westminster system of government and is protected by convention, common law and
legislative provisions. Furthermore, this principle has been widely recognized by the
courts. In its 2002 Babcock decision, the Supreme Court of Canada stated that an
important reason for protecting Cabinet documents was to avoid the creation of ill-
informed public or political criticism. The Court further stated that:

[i]f Cabinet members’ statements were subject to disclosure, Cabinet members might
censor their words, consciously or unconsciously. They might shy away from stating
unpopular positions, or from making comments that might be considered politically
incorrect...
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The process of democratic governance works best when Cabinet members charged with
government policy and decision-making are free to express themselves around the
Cabinet table unreservedly.'

The essence of the principle of Cabinet confidentiality is therefore to protect the
collective decision-making of Ministers whereby Ministers discuss issues and arrive at
decisions.

In his recommendations presented to the Committee last fall, the Information
Commissioner proposed to create a mandatory exemption for Cabinet confidences.
Heads of government institutions would decide what information in their institutions
would fall within the definition of a Cabinet confidence, with a right of review of that
information and of those decisions by the Information Commissioner and the courts.

Considerations:

It is possible that the review of sensitive Cabinet confidence information by the
Information Commissioner and the courts would expose and undermine the collective
decision-making of Ministers and would run contrary to the principles of collective
decision-making by Ministers and their accountability for those decisions to Parliament.
Collective responsibility is the principle which underlies the solidarity of the Ministry.
Disclosure of this information outside the accountability framework to Parliament could
lead to the weakening of the ability of the Ministry to function collectively and for
Ministers to be held accountable to Parliament. It is for this reason that it may be wise to
maintain the exclusion for Cabinet confidences, which is consistent with the current
Government’s commitment that it would subject the exclusion of Cabinet confidences to
review by the Information Commissioner.

Under the current law, the Information Commissioner has no legislative right to review
the decisions of the Clerk of the Privy Council as to what information constitutes a
Cabinet confidence. An informal practice exists, however, by which the Information
Commissioner investigates the decisions to withhold Cabinet confidences from
disclosure. To this end, an option would be to legislate a certification and review process
in the Access to Information Act that would closely parallel the Canada Evidence Act,
whereby the certification of Cabinet confidences can only be challenged where the
information for which the privilege was claimed does not on its face fall within the
statutory definition of Cabinet confidences, or where it could be shown that the Clerk had
improperly exercised the discretion conferred. This regime was upheld in 2002, by the
Supreme Court of Canada in Babcock, and more recently in 2005 by the Federal Court of
Appeal in the Vennat and Pelletier decisions.”

! Babcock v. Canada (Attorney General), [2002] 3 S.C.R. 3, at para. 18, [Babcock].

* Canada (Privy Council) v. Pelletier, 2005 FCA 118.
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A statutory amendment could be enacted to grant the Information Commissioner a
limited right of review of the issuance of certificates by the Clerk of the Privy Council,
therefore ensuring the Information Commissioner’s review of the Cabinet confidence
exclusion.

4. Exemptions Scheme

4.1. Structure of the Current Exemptions Scheme

As stated in Section 2, the purpose of the Access to Information Act is

“... to extend the present laws of Canada to provide a right of access to information in
records under the control of a government institution in accordance with the principles
that government information should be available to the public, that necessary exceptions
to the right of access should be limited and specific and that decisions on the disclosure
of government information should be reviewed independently of government.”

This right of access to records under the control of a government institution is set out in
section 4 and the limitations to that right are set out in sections 13 through 24 and 26.
The hurdle for supporting an exemption in the course of a Court challenge has been high.
A table of exemptions from the Access to Information Review Task Force Report of
June, 2002, has been attached as Annex 2 to this paper. The table shows for each
exemption whether it is class-based or subject to an injury test, and whether its
application is mandatory or discretionary.

a. Class vs. Injury or Harm-Based Exemptions

Exemptions currently fall into two types. Class-based exemptions apply where the
information falls within the class of information described in the exemption and there is
no reference to any consequence that might result from the release of the information.
Injury-based exemptions require that an injury be demonstrated before the exemption can
be claimed.

Class-based exemptions presuppose that the information is inherently sensitive and that
an injury or prejudice would automatically flow from release. Examples include: section
13, which protects information obtained in confidence from other governments;
subsection 16(3), which deals with information obtained or prepared by the Royal
Canadian Mounted Police while acting as a municipal or provincial police force;
subsection 19(1), which protects personal information; and paragraphs 20(1)(a) and (b),
which protect the trade secrets and the confidential financial, commercial, scientific or
technical information of third parties. In each of these cases, the information belongs, or
is viewed as belonging, to a third party - another government, an individual or a
commercial entity. It is not federal government information per se.

Class exemptions also apply in cases where the information has already been classified or
identified, through some other mechanism, as requiring protection from disclosure.
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Examples of exempting provisions which recognize a pre-existing basis for protection are
section 23, solicitor and client privilege and section 24, where the need for confidentiality
has been identified in some other statutory provision.

The third set of class exemptions focuses on the type of information and the context in
which it is generated and is based on the view that release of the information would
automatically be contrary to the public interest and that protection from disclosure is
therefore necessary. These exemptions are: paragraph 16 (1)(a), information obtained or
prepared by specified investigative bodies in the course of lawful investigations -
provided the information is less than twenty years old; paragraph 16(1)(b), information
relating to investigative techniques or plans for specific lawful investigations; subsection
18(1), government trade secrets or financial, commercial, scientific or technical
information that has, or is likely to have, substantial value; and subsection 21(1), advice
or recommendations to the government, consultations involving government officials,
positions, plans or considerations for government negotiations and plans regarding
personnel management or government administration.

Injury exemptions, on the other hand, are based on a determination by the head of the
institution that it is reasonable to expect that some injury, harm or prejudice will occur to
the government, or to a third party commercial entity, if the information is released.
Injury-based exemptions are found in: section 14, injury to federal provincial affairs;
section 15, injury to international affairs and defence; paragraph 16(1)(c), injury to the
enforcement of any law of Canada or a province or the conduct of lawful investigations;
subsection 16(2), information which could reasonably be expected to facilitate the
commission of an offence; section 17, safety of individuals; paragraphs 18(b), (c) and (d),
injury or prejudice to the economic interests of Canada; paragraphs 20(1)(c) and (d),
injury to third party interests; and section 22, prejudice to testing procedures, tests and
audits.

b. Mandatory vs. Discretionary Exemptions

The basis upon which the exemptions are applied by the head of a government institution
also varies. In some cases, it is mandatory that the exemption be applied. In other cases,
the head of the government institution has discretion as to whether or not to apply the
exemption.

A mandatory exemption is one where the head of a government institution has no, or a
more limited, discretion regarding whether or not to protect the sensitive information.
That is, if the information is covered by the exemption and the conditions for the exercise
of the discretion do not exist, then it must not be disclosed. Mandatory exemptions can
be contrasted with discretionary exemptions, where the head of the government
institution must turn his mind actively to the question of whether or not the sensitive
information should be protected, or should be released, and then make a decision. A
mandatory exemption offers a higher level of protection by allowing a government
institution to assure the entities that are providing the sensitive information, sometimes
under a statutory obligation, that it will not be released to a requester if it is covered by
the exemption.
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Four exemptions are currently mandatory: information received in confidence from
another government (section 13), information obtained or prepared by the RCMP about
provincial or municipal policing services (subsection 16(3)), personal information
(section 19), and information about a third party’s financial and commercial interests
(subsection 20(1)). In addition, section 24 establishes a range of mandatory exemptions to
ensure the confidentiality of specific classes of information in accordance with other
federal statutes as listed in Schedule II (discussed in section 4.3 c of this paper)). Three
of those exemptions contain a qualified discretion to disclose and only one exemption is
purely mandatory: information obtained or prepared by the RCMP about provincial or
municipal policing services (subsection 16(3)).

c. Public Interest Override

Currently the Act does not contain a general public interest override which would require
that information be disclosed in all cases where the general public interest in disclosure
outweighs the specific public interest or other (third party) interest which is intended to
be protected by the exempting provision. Rather, the public interest in disclosure is
addressed on a case-by-case basis and only in connection with two exemptions in the
ATIA. These are limited to situations where the information is that of a third party.

First, paragraph 19(2)(c) incorporates the provisions of section 8 of the Privacy Act
which includes, in subparagraph 8(2)(m)(i), a discretionary provision for the release of
personal information in circumstances where the head of the institution forms the opinion
that "the public interest in disclosure of the personal information in issue clearly
outweighs the invasion of privacy."

Second, subsection 20(6) provides for the disclosure of third party information, other than
a trade secret, "if that disclosure would be in the public interest as it relates to public
health, public safety or protection of the environment and, if the public interest in
disclosure clearly outweighs in importance any financial loss or gain to, prejudice to the
competitive position of or interference with contractual or other negotiations of a third

party."

4.2. Review of Information Commissioner’s Proposals for
Exemptions

The Information Commissioner proposes three broad, significant changes to the current
exemptions scheme: transforming most mandatory exemptions into discretionary ones,
adding more injury tests, and adding a broad public interest override test to all
exemptions. Since the release of the Commissioner’s proposals last autumn, concerns
have been raised about the potential impact on relationships between government and its
stakeholders, on government’s core operations and on third party stakeholders
themselves. In particular, concerns have been raised about the combined effect of the
shift to injury-based exemptions, the repeal of the s. 24 mandatory exemptions and a
general public interest override. This section reviews the key changes to each exemption
recommended by the Information Commissioner and highlights the potential impacts.
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a. Section 13—Information Obtained in Confidence from Other
Governments

Section 13 is a mandatory exemption that requires the head of a government institution to

refuse to disclose a record containing information obtained in confidence from the
government of a foreign state, an international organization of states, the government of a
province, a regional or municipal government, or an institution of that government or
organization. Subsection 13(2) permits disclosure of information if the government,
institution or organization from which it was obtained makes the information public, or if
it consents to disclosure.

The Information Commissioner first proposes to change this exemption from mandatory
to discretionary. He would require the government institution to disclose the information
under subsection 13(2) if the government from which it was obtained makes the
information public or consents to disclosure.

Finally, the Information Commissioner proposes to add an injury test to section 13.
Specifically, he proposes to add that “[d]isclosure of the information would be injurious
to relations with the government, institution or organization.”

Considerations:

The government receives confidential information from other governments, both
domestic (such as provincial and municipal) and foreign. Freedom of information
statutes of other Commonwealth countries consistently recognize that the relationship
which allows for the candid exchange of information must be fostered. They also
recognize that there will be circumstances where the information that is received from
third party governments is, in fact, the proprietary information of that third party
government. It is generally thought to be to the advantage of the Canadian government to
be able to offer these other governments a firm commitment that the information they
provide in confidence to the Canadian government will be protected from disclosure. Put
differently, there is real concern that other governments might be considerably less
willing to provide the Canadian government with information in confidence if the
Canadian government were obliged to say that the sensitive information would be
protected from an access requester only at the discretion of the head of the government
institution.

Converting section 13 to a discretionary, injury-based exemption would set Canada apart
from its key partners and would likely have a negative effect on other governments’
willingness to share information with Canada. Accordingly, it is suggested that the
Committee carefully consider the broad implications of this proposal and, in so doing,
that it consult with the federal departments that would be most affected by the change
proposed by the Information Commissioner and, in particular, government institutions
that deal with international relations, defence, national security, law enforcement and
public safety.
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b. Section 16—Law Enforcement and Investigations

Section 16 provides for exemptions related to law enforcement and investigations.
Subsection 16(1) is a discretionary exemption that permits the head of a government
institution to refuse to disclose:

(a) for up to 20 years, information obtained or prepared by a federal investigative
body specified in the Regulations, in the course of lawful investigations pertaining
to the detection, prevention or suppression of crime, the enforcement of any law of
Canada or a province, or activities suspected of constituting threats to the security
of Canada;

(b) information relating to investigative techniques or plans for specific lawful
investigations;

(c) information the disclosure of which could reasonably be expected to harm the
enforcement of any law of Canada or a province or the conduct of lawful
investigations; or

(d) information the disclosure of which could reasonably be expected to harm the
security of penal institutions.

The Information Commissioner proposes to repeal paragraphs 16(1)(a) and (b). He states
that sensitive law enforcement and investigative information would be adequately
protected by paragraph 16(1)(c). As such, information related to law enforcement and
lawful investigations could only be protected under section 16 if the disclosure of that
information “could reasonably be expected to be injurious to the enforcement of any law
of Canada or a province.”

Considerations:

By deleting paragraphs 16(1)(a) and (b), which are discretionary class exemptions, s. 16
would contain only discretionary injury-based exemptions. This means that the head of
the government institution would not be able to protect information unless the head is
able to demonstrate, on reasonable and probable grounds, that injury would result from
the release of the information. This is a much heavier burden than if the injury is left
unexpressed and implicit, as in the current section 16. Concerns may be raised by the
security community, such as the Canadian Security Intelligence Service, that the risk of
disclosure under a reformed s. 16 would impair the ongoing relationships between
Canadian government institutions and their counterparts in other governments.

It should be noted that some other jurisdictions protect this type of information through a
discretionary injury test, such as the demonstration of some kind of prejudice, to protect
policing information.

The Committee may, however, wish to consider, in the light of increased pressures to
protect national security and public safety, whether it is desirable to place a heavier
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burden of proof on the heads of government institutions in relation to this type of
information.

c. Section 18—Economic Interests of Canada

Section 18 provides discretionary protection for information relating to the “economic
interests of Canada.” The exemption protects:

(a) trade secrets or financial, commercial, scientific or technical information that
belongs to the Government of Canada and has (or is likely to have) substantial
value;

(b) information, which if disclosed, could reasonably be expected to prejudice the
competitive position of a government institution;

(c) scientific or technical information obtained through research, which could if
disclosed, realistically be expected to deprive an officer or employee of priority of
publication; or

(d) information the disclosure of which could reasonably be expected to materially
injure the financial interests of the Government of Canada, or the government's
ability to manage the economy.

The Information Commissioner proposes to amend paragraph 18(a) by deleting
references to financial, commercial, scientific or technical information. The
Commissioner considers that this information is already captured in paragraph 18(d),
which is a discretionary injury-based test. The proposed amendment would reduce the
scope of the class exemption in paragraph 18(a).

Considerations:

Requiring a government institution (which will include parent Crown corporations and
foundations) to rely solely on the injury test in paragraph 18(d) may not ensure adequate
protection for the Government’s financial, commercial, scientific or technical
information. For example, if the National Research Council made a scientific discovery
that had a potential value of two million dollars, this would currently be protected under
the existing paragraph 18(a). However, if the Information Commissioner’s proposal is
adopted and paragraph 18(a) is repealed, it might not be possible to protect that
information using paragraph 18(d). That is, the release of information leading to the
potential loss of two million dollars might not meet the test of being “materially injurious
to the financial interests of the Government of Canada.”

The Committee may wish to hear the views of government institutions, such as the
Departments of Finance, Industry, National Defence and Public Works and Government
Services, that are engaged in activities that could be affected negatively by such
amendments.
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