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EXECUTIVE SUMMARY

This report presents the findings of the Canadaeveidalysisof official language training needs
in the area of justice undertaken by the Departrogdustice Canada in September 2008. The
analysis follows directly from the five-year, $20Hion investment announced by the federal
government in the context of tiRwadmap for Canada's Linguistic Duality 2008-2018e
purpose of this investment is to provide trainiogihdividuals currently employed in the justice
system, and to train and recruit young bilinguah&#ans interested in a career in the justice
system. The particular focus of this study is cnatilaw.

The methodology of this study consists of docunaiat literature reviews, an analysis of
socioprofessional data, interviews with trainingl gusstice stakeholders in every province and
territory, four case studies and a panel of experts

Obligations to offer services in both official lang uages

As jurisdiction for enacting legislation governiogminal procedure rests with the Parliament of
Canada, it is Parliament that grants all Canadia@sight to use English or French in
proceedings related to a criminal offence. Undet R¥Il of the Criminal Code(sections 530

to 533.1), the provinces and territories must dstalcriminal courts that are institutionally
bilingual and reflect true equality of English afnch. Moreover, a dereliction of the duty
enshrined in th€riminal Codels to be deemed a substantial wrong, not a mmegularity.

Training needs

This needs study was conducted in a context inhwvisignificant proportion of justice
stakeholders have a basic ability to communicatsoih official languages. In all jurisdictions
except Quebec, no less than 29% of judges and 2%8e/gers state that they are able to
conduct a conversation in both official languageQuebec, no fewer than 9 out of 10 judges
and more than 8 out of 10 lawyers state that theyhle to converse in both official languages.
The level of ability to communicate in both officlanguages is not as high, however, in the
support functions, such as clerks and bailiffs.

The ability to conduct a conversation in both afidanguages does not necessarily indicate a
command of the legal vocabulary needed to funatiaan institutionally bilingual court. Rather,
the ability to conduct a conversation in both affidanguages is the first step towards achieving
such an outcome. The second step is for justitelstdders to become proficient in the legal
vocabulary of their area of employment. The thind &inal step is the appropriation of legal
discoursen both official languages, that is, the abilibygroperly apply the acquired legal
vocabulary.

The basic training provided in preparation for ¥laeious justice occupations only partially
increases the ability of courts to operate in a tay is institutionally bilingual. As very few
programs of study offer instruction in both officianguages, on-the-job training is extremely
important. For some stakeholders, on-the-job tngnbe it formal or informal, is the only means
available to them to develop a sufficient commahthe legal discourse of their particular
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profession in both official languages. To date f@ssional associations, some government
agencies and Canada's jurilinguistic centres affene on-the-job training. The current supply of
training activities does not, however, meet the aean Bilingual tools and reference material on
legal practice do exist but in limited supply, atdkeholders are still in great need of such
resources.

Priority strategies

The proposed actions presented in this report @ased on four guiding principles. First, it is
important to recognize that the federal investnaobhecannot meet all the training needs;

this investment must therefore be well targetetlig to help achieve the desired outcomes.
Secondit must be recognized that official languagertirag activities in the area of justice can
bring about a systemic correction to meet an iniéent need in the minority official language.
Third, the federal government's action should systemgtitarget stakeholders who are already
functional in both official languageBinally, it seems essential to link intensive learning
activities and regular learning activities sina®,the individual, the success of one largely
determines the success of the other.

Legal training

One area deserving particular attention is thel legming that is currently available. Law
schools could be asked to play a much more aabieeim training law students in the application
of both official languages to the practice of |&kis expanded role would also more truly reflect
the language profile of the young Canadians wholendaw schools, a growing number of
whom are already able to communicate in both @ficinguages.

Proposed strategy 1:  The country's law schools should consider offgdaurses specifically
in the practice of law in both official languag@artnerships between
law schools would seem entirely appropriate indineumstances.

Legal translators and court interpreters

There seem to be no major problems in accessingylegal translation services. Several
jurisdictions in the country rely on private compemfor the translation of legal documents,
while others employ full-time translators. Courteirpreters are an entirely different matter. The
difficulties that some Canadian jurisdictions haeeessing qualified interpreters are significant,
if not disturbing. Access to qualified interpretearsome regions is uncertain, and the ability of a
general interpreter (no specialization in law)uadtion effectively during a trial is questionable.
Since interpreters are systematically used in dpilad proceedings, this problem merits the
attention of stakeholders.

Proposed strateqy 2:  Access to qualified court interpreters in eveagion of the country
should be the focus of a joint strategy of justtakeholders (especially
court administrators) and interpreters associatimttuding the
Canadian Translators, Terminologists and Interpse@®uncil.
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Theissue of support functions

A number of court support functions require no igatar basic training. It is largely up to the
individual employer to determine the qualificatioreeded for the positions, which include
clerks, court reporters and registry officers. Hoere programs that specifically target these
occupations are beginning to emerge; at present are offered in French.

Given the pivotal role of these various occupatjdnis important to address this issue, while
recognizing that the main objective of the iniwatis to train individuals to be able to work in
both official languages. While the establishmenpm@igrams in the minority language may be
one avenue worth exploring, it is not the only open to consideration. The inclusion of
modules on bilingual court proceedings within eérigtmajority language programs could also
be considered.

Proposed strateqy 3: It would be worthwhile including modules speddiily on bilingual court
proceedings in the training programs for clerksirteeporters and
registry officers.

Bilingual instruction for legal assistants

Legal assistants are, in some respects, a spésal af support staff, since in Quebec they are
employed predominantly in law firms and notary cé8. Their role, which is to prepare various
documents and maintain regular contact with cligsta vital one. Their capacity to work in
both official languages can determine the abilityhe lawyer or notary who employs them to
take on bilingual cases.

The training programs for legal assistants curyenifiered at Cité collégiale and College Boréal
are a model in this regard. Although instructiomigrench, both programs are designed to give
students a bilingual command of legal vocabularwaduld be well worth expanding this model.

Proposed strateqy 4:  Institutions that offer training for legal assists would do well to work
in partnership with each other and directly withéQiollégiale and
College Boréal to expand student access to tram@signed specifically
to give them a bilingual command of legal vocabylar

Bailiffs and probation officers

Bailiffs and probation officers currently have asg¢o training programs, but these programs are
not qualification prerequisites unless the emplagyakes them a condition of hiring. In the case
of probation officers in particular, they consishinly of university courses in criminology,

which are available in every region of Canada.

As in the case of lawyers, bailiffs and probatidicers have access to programs in either
English or French. Much of the problem lies in thet that, in both instances, these programs do
not necessarily give students a better bilinguatroand of legal vocabulary. For example, many
probation officers have difficulty preparing a entence report in their second language.
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Proposed strategy 5:  Criminology programs should consider offering isms specifically on
professional practice in both official languageke partnering of
various universities would also avoid duplicatidreffort in this area.

For on-the-job training, intensive learning aciegtare essential. Two such activities seem
especially promising: applied training, and excleapggrams.

I ntensive applied training

Intensive applied training is probably one of thestnmportant strategies for increasing
stakeholders' bilingual proficiency in legal vockyy. The success of this type of training lies in
its ability to offer modules tailored to each catggof stakeholder while also lending itself to the
recreation of scenarios involving the interactidmalbstakeholders. This training, lasting several
days, can combine technical training sessionsréllto each group (lawyers, clerks, registry
officers, etc.) with mock trials in which the parpants play their respective roles.

Obviously, the problem for some stakeholders iggjrtack of access to such training. The time
has come to broaden this access.

Proposed strateqy 6: The model of Ontario's French Language Institoitd’rofessional
Development should be extended to make it accesadsbss Canada. it
seems imperative to adapt the modules to the redduisth lawyers and
support staff, either by broadening the terms fdremce of the current
Institute in Ontario, or by replicating the modelather regions.

Exchanges

While Canada has a long tradition of exchangeslutation and on-the-job training, the
application of this model to the field of justicashso far been limited. Federal judges are
virtually the only ones who have used this modgutarly to improve their bilingual proficiency
in legal vocabulary. It seems important at thisetitm offer such a program to other stakeholders.

Proposed strategy 7:  Key stakeholders in the area of criminal law vaolénefit from
exchanges allowing them to improve their bilingoainmand of
criminal law vocabulary.

The implementation of such initiatives would undtadby require the partnering of a number of
stakeholders. An entity should therefore be cretdtatiwould be given responsibility for
managing the exchanges (taking applications, aisgjgxchanges, preparing activity reports,
etc.). The provincial and territorial governmertisgld also be directly involved in managing
such a program. The costs of exchange activitiealdibe clearly defined. The federal
investment could thus support the coordination @g@nization of exchanges, but participants
would continue to be paid by their respective ery@io

Again with regard to on-the-job training, regulatiaities play an important role by enabling
stakeholders to maintain and improve their bilinguraficiency in legal vocabulary.
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Targeted training sessions
Targeted training sessions, lasting from half atdetyvo days, have proven effective but their
availability is limited. Broader access to suchnirag would therefore seem to be a priority.

Proposed strategy 8: The various relevant stakeholders should devalmint strategy for
broadening access to targeted training sessions.

A number of stakeholders have been offering thpe tyf training for some years. It is therefore
obvious that the supply of such workshops doesnest the demand. In particular, there is a
need for more trainers to meet this demand. Howelrerrecruitment of qualified trainers poses
a problem that needs to be addressed.

Proposed strateqy 9:  The recruitment and training of qualified trasméo teach targeted
sessions should receive special attention.

Like intensive training activities, targeted traigisessions should cover court support functions.
Traditionally, these sessions have targeted préogescand lawyers in private practice. While
these groups remain a target clientele, it is égumlportant to provide training in bilingual legal
vocabulary to clerks, probation officers, bailiffisd legal assistants, to mention only the main
support functions.

The training sessions currently offered make lichitge of new information technologies. The
integration of new information technologies coutdye helpful, even essential, to expanding
this type of training.

Proposed strategy 10: Training stakeholders should consider increagiedT content of their
targeted training sessions.

Learning tools

Tools for learning bilingual legal vocabulary aigwally non-existent. At present, justice
stakeholders have access to a few bilingual reéeréwols on legal vocabulary. While these tools
have an important role to play, they are not leggriools in the pedagogical sense.

Proposed strategy 11: Training stakeholders should consider developgagrling tools that
could be used independently of formal training eess

The distinctive feature of the tools contemplatecehs that they should be useable
independently of any structured training. In otwerds, the goal would be to develop tools that
justice stakeholders could continually consulinbpiove their bilingual legal vocabulary.

The hiring criteria of certain positions

The hiring process is especially important for emguthat new hirees are at least functional in
both official languages. Once hired, these empleyea, if necessary, participate in training
activities to improve their command of legal voclaloyiin both official languages. The language
criterion is increasingly used in recruiting newakstholders. Even for positions not formally
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designated as bilingual, it seems desirable teetanglividuals with at least a functional
knowledge of both official languages.

Therole of promoting services offered in both official languages

Along with training activities, stakeholders shouatzhtinue activities for promoting access to
justice in both official languages. Some organ@adti such as the associations of French-
speaking jurists, have introduced promotional @otis in recent years. It would seem desirable
to expand the range of stakeholders active indt&a to involve certain groups, such as the
judiciary, more directly. If persons appearing lefthe courts are still reluctant to ask to be
served in their language, it is primarily becauls®ytfear retaliation from the justice system on
the grounds that such a request is bothersomerardsaonable coming from someone who is
proficient in both official languages. This stuayhd, on the contrary, that there is a desire at
the highest levels of the judicial system, in evagion of the country, to give full effect to the
official language provisions of tHériminal Code In fact, it is necessary to avoid the pitfall of
stepping up training activities and thereby inciieg$he capacity to operate in both official
languages, without dispelling this view on the pdrsome persons appearing before the courts
that proceeding in the minority language is a “peai’. The judiciary could therefore play a
more active role in informing citizens of their tarage rights at law, without compromising their
judicial independence. For example, if the chielige of a provincial court were to publicly
encourage the parties to a proceeding to asserliahguage rights, this could have a significant
impact.

The management structure

The five-year, $20-million federal training investnt should have the proper administrative
oversight. It therefore seems desirable for thedbepent to establish a training advisory
committee with the principal mandate of validatargl guiding the Department's training
activities. The role of the advisory committee wbbk to assist existing committees in
managing the Access to Justice in Both Official diaeges Support Fund. The advisory
committee should be composed of a few individuath vecognized training expertise and
applied knowledge of the institutional network liistarea.

Still regarding management, the fund allocatiotecia should favour partnerships between
various stakeholder groups and between groups ngikiminority language communities and
those working in majority language communitiesmany ways, bilingualism is the issue, and it
is therefore important for all stakeholders to woldsely with one another to exchange
practices, share expertise and, above all, avgatiction of effort.
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1.0 Introduction

This document is the report of the Canada-wideyaigabf official language training needs in
the area of justice undertaken by the Departmedustice in September 2008.

The needs analysis follows directly from fRReadmap for Canada's Linguistic

Duality 2008-2013tabled in June 2008 by the federal governmenst fEueral initiative,
covering health, immigration, economic developmarits and culture, and justice, examines
specifically the issue of justice training:

In the area of justice, the Roadmap aims to infgnisiining efforts to improve
language skills of those working in the justicetsgs, be they court clerks, court
reporters, justices of the peace or mediatorsicéu€anada will implement a new
justice training initiative to encourage youngigual Canadians to pursue
careers in these arehs.

The Roadmap provides for an investment in traimfh$20 million over five years, covering the
period 2008-2009 to 2012-2013. This study will dadabhe Department of Justice Canada to
effectively direct this new investment to meet ti@eds of justice stakeholders. To this end, the
Department of Justice Canada identified four acédscus for the study:

» development of those already working in the jussigetem.

» collaborative development with colleges and unities of a course program for young
bilingual Canadians who want to work in the system;

» development of training and development suppolstim justice stakeholders;
» a promotional and recruitment strategy targetingngpbilingual Canadians.

While the findings apply to several areas of lavghiould be pointed out that this study concerns
primarily criminal law. This approach is consistenth the division of powers between the
federal and provincial governments.

The report is divided into seven sections, inclgdims Introduction. Section 2.0 presents the
purpose of the study, including a description &f klkey players and the obligations relating to the
delivery of justice services in both official larages. Section 3.0 describes the methodology,
including the research issues and the methodstasadestigate them. Section 4.0 concerns the
various needs identified in the course of collegtime data, according to the nature of the work
done by the stakeholders and their contacts wélptlblic. Based on these findings, section 5.0
describes the most promising strategies for achgethe objectives of this new federal
investment. Section 6.0 deals specifically with ttenagement of the new Support Fund,
particularly the coordination model for the effgetiapplication of this training investment.
Finally, section 7.0 is the conclusion.

! Government of Canada. (200BRoadmap for Canada's Linguistic Duality 2008-20A8ting for the
Future Ottawa, p. 11.
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The research team would like to thank all those pdudicipated in the study consultations. The
issues investigated by this needs analysis alestt only partially documented. The information
provided and views expressed during the consultaty stakeholders in every province and
territory therefore proved indispensable.
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2.0 The training context in the area of justice

This section provides an overview of criminal cqumdceedings and the obligations relating to
the delivery of services in both official languag@bviously, it is not intended to provide a
complete picture, but rather a context for bettetarstanding the training needs and the
recommended means of addressing them.

2.1  The main stakeholders 2

Every year in Canada, numerdbsminal Codeoffences are committed, mobilizing many
stakeholders in the justice system. The most restatistics on crime and criminal courts clearly
show the scope of their work:

» In 2007, Canadian police services reported 2.3anilbffences under thériminal Code
covering violent crimes, property-related crimed atherCriminal Codeoffences such
as mischief, bail violations and disturbing the qeela

» Inthe same period (that is, in financial year 2@007), criminal courts tried just over
370,000 cases, involving a million charges. Propeffiences (24%), justice-related
offence$ (24%) and offences against the person (20%) a¢eddar over two-thirds of
the charges laid.

» Nearly all cases involving @riminal Codeoffence are tried in provincial court. It is
estimated that superior courts (commonly knowrhasGourt of Queen's Bench, the
Supreme Courpr, in Quebec, the Superior Court) try about 1% onminal Code cases,
usually involving more serious crimés.

While a criminal court case can take many twists @mns, there are generally four main stages,
shown in Figure 1

(page 5):

» Charge It is essentially the charge that sets in moti@process that may lead to a
criminal court proceeding. Usually, a police offiteys an information charging an
individual with commission of a crime. In some cinestances, other enforcement
authorities may also lay an information. The chamngg or may not involve an arrest. If
warranted in the circumstances, a police officey maue the accused a summons to

For a brief description of criminal law procedusee Department of Justice Canada. (20D&hada's
System of Justic®ttawa; and Department of Justice Can&d@rime Victim's Guide to the Criminal
Justice SystenOttawa.
Canadian Centre for Justice Statisti€Eme Statistics in Canada, 200@ttawa. Catalogue no. 85-002-X,
Vol. 28, no. 7.
Offences against the administration of justicgude failure to appear, breach of probation, being
unlawfully at large and failure to comply with arder.
Canadian Centre for Justice Statistics. Adutharal court statistics, 2006/2007. Ottawa.
] Catalogue no. 85-002-XIE, Vol. 28, no. 5.

Ibid.
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appear in court to answer to a charge, in whicle casarrest is made. When an arrest is
made, the police must first inform the detainegisfright to speak to a lawyer and must
do their utmost to have the detainee brought befquelge or justice of the peace as soon
as possible for a bail hearing. This hearing welledmine whether or not the accused will
be held in detention until his first court appea@ean

» First appearanceOnce the police have laid an information agaamsindividual, the
Crown takes over the case and decides whethertdher@ are grounds to prosecute. If
there are, the Crown must generally decide whethproceed by summary conviction or
by indictment’ Indictment is reserved for more serious crimes.gxample, in a case of
impaired driving, it may be desirable to distinguizetween someone charged with
driving with a blood alcohol level of 10 milligranper 100 millilitres of blood over the
legal limit and someone driving their vehicle is@ool zone, in the afternoon, with a
blood alcohol level nearly three times the legailiti The penalty for an indictment is
harsher than the penalty for a summary convictmal, it is up to the Crown to decide on
the appropriate procedure.

The first court appearance of the accused will Bssconducted according to the type of
court hearing the case. Certain offences mustiée Iy a provincial court judge. In
those cases, the accused enters a plea of guityta@uilty to the charge against him.
Certain very serious offences, such as murder, briiied by a superior court judge. In
those instances, a preliminary inquiry will firs beld before a provincial court judge,
who will determine whether or not there is suffitievidence to warrant a trial. The
accused must enter a plea of guilty or not guittsha conclusion of the preliminary
inquiry. In other instances, the accused can chtwobe tried by a provincial court judge
or a superior court judge, with or without a jufis choice will determine whether or
not a preliminary inquiry will be held.

» Trial: The trial is the occasion for the Crown and tbeused (whether or not he is
represented by a lawyer) to present their respeovsions of the facts and, if there is a
conviction, to recommend an appropriate sentensedan the circumstances of the
crime. Criminal trial proceedings can be very coempdnd involve a number of
participants besides the judge and lawyers, sucbhpassentatives of crime victim
services or probation officers, and the latter maysked to prepare a pre-sentence
report if there is a conviction.

» Follow-up Obviously, follow-up depends on whether or na& #itcused is found guilty
of the offence for which he has been tried. Ifikedict is not guilty, the accused is
simply released from detention. If the accuseadimtl guilty, the judge then has several
sentencing options, such as a discharge (absalatenditional), a suspended sentence
with probation, a fine or incarceration (followey & period of probation).

While someCriminal Codeoffences may proceed only by summary proceediranty by indictment,
most offences are “dual procedure” offences in thatCrown may decide to proceed by either method,
depending on the circumstances.
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Main stages of a criminal trial
--------------- > DetentAion » No follow-up
- |
Charge > First | »  Trial » Incarceration
appearance >
; !
»  Probation
Choice of the .| Preliminary
accused i inquiry
Figurel

Figure 1 lists the main stakeholders of the judlisygtem who will be involved at various stages
of a criminal trial. We would point out that thistlis not exhaustive.

Figure 1: Role of stakeholders, by stage of a crimi  nal trial
Stages of the trial
Key stakeholders _ First _ _
Charge Detention appearance Trial Incarceration Follow-up
Police officer X X X
Judge X X
Justice of the peace X
Lawyer (prosecution) X X
Lawyer (defence) X X
Clerk X X
Court reporter X X
Bailiff/Sheriff X X
Correctional Service X X
Probation officer X X X
Registry officer X

The exact role of each stakeholder varies deperatirtge circumstances. These roles are briefly
defined as follows:

» Police officer As a rule the police officer is responsible fayihg the charge, which may
or may not involve an arre$it is therefore the police officer who has theialicontact
with the accused. In Canada, there are a numbheolice forces that report to municipal,
provincial or federal authorities. The Royal CamadvViounted Police (RCMP)
sometimes provides policing services under contmatprovincial or municipal
government. The police officer also participatethattrial relating to the charge he has
laid as a witness. The police officer is often@adlupon to play a major role in explaining

In Quebec and British Columbia, the decisioratpd charge rests with the Crown rather than vaigh t
police authorities.
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to the victims of crime the judicial process, aqass that is very often unknown to the
victims.

Judge The judge is the central authority of all crinlit@als. A criminal case will first be
heard by either a provincial court judge or a sigrerourt judge, depending on the
procedure chosen by the Crown prosecutor or thesadc(summary conviction or
indictment before a judge only or before a judge mmy). We would again point out that
the vast majority of criminal trials are tried byp®ovincial court judge.

Justice of the peacd@he role of justice of the peace is changingificantly and varies
depending on the location and the jurisdiction.i&ally, it is the job of the justice of the
peace to further the efficient administration aftjoe by presiding at certain stages of a
trial and rendering certain decisiohSince a justice of the peace does not necessarily
have legal training, his decisions are based dsflgrdn an interpretation of the facts
presented to him, and not on the analysis of atdilaw. Thus, in criminal law, and
depending on the jurisdiction, the justice of tieage may be asked to preside at the
accused's first court appearance, to rule on lesse on bail or to issue search warrants.
He may also preside at certain preliminary ingsirie

Lawyer for the prosecutiofmhe lawyer for the prosecution, commonly knowrihees
Crown prosecutor, represents the State and ismegpe for proceeding against the
accused on an indictment. It is mainly provinciab@n prosecutors (accountable to the
provincial attorney general) who prosecutéraninal Codeoffence. The role of federal
Crown prosecutor usually centres on prosecutionemother federal laws, such as the
Controlled Drugs and Substances Actthe three territories, it is federal Crown
prosecutors who are responsible for prosecutingnefs under th€riminal Code

Lawyer for the defencén accused may represent himself in court or oglyhe services
of a lawyer. If he uses a lawyer, the accused ratayr a lawyer in private practice and
pay the costs himself, or he may resort to leghlldiegal aid is requested, a number of
criteria will be applied to determine the eligibyliof the accused for legal aid services,
such as his income and the merits of his casenémdéial year 2007-2008, Canadians
made a total of 319,386 requests for legal aidimioal cases, of which 263,982 were
approved

A word about duty counsel services. In all of Caisgrovinces except Quebec, legal
aid services offer the services of a duty coundetse services are usually made
available at the courthouse and are intended tag@summary assistance to people
who have no legal representation and are aboyigeaa in court. Similarly, all legal aid
services offer summary assistance around the ¢toridividuals who have just been
arrested and placed in detention. This servicsuslly provided over the telephone.

10

TheCriminal Codeestablishes some of the powers that may be gramt@glustice of the peace. See
Part XVI (first appearance and interim release) Rad XVIII (preliminary inquiry) of theCriminal Code
Statistics Canada (2009). Legal Aid in CanadaoRece and Caseload Statistics. Ottawa, tables 10
and 13-1.
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» Clerk In a criminal law context, the duties of the klare to support the work of the
court and help ensure that court hearings run dmhoddften described as the judge's
“right arm”, the clerk prepares the trial dockegmages the evidence, swears in the
witnesses, prepares the record of proceedingss kefiit orders and performs any other
related duties. We would point out that the cleeiact role varies considerably from one
jurisdiction to another, and even within a giveo\pnce or territory, depending on the
number of cases being heard, the procedural riifge @ourt and the roles of other court
employees.

» Court reporter The digital recording of courtroom discussions hansiderably altered
the role of the court reporter. Here too, the situnavaries greatly from one jurisdiction
to another. Some courtrooms still use court reparend it is their job to oversee the
recording of proceedings and to take notes totassis the transcription of the tape, if
necessary. In other courtrooms, it is the clerk whersees the recording of court
proceedings.

» Bailiff: Still in the criminal context, the role of baflis largely concerned with security.
As with the clerk and the court reporter, the exatdies of the bailiff vary from one
region of the country to another. In Quebec, faregle, a bailiff called the court usher
(huissier-audiencigris responsible for maintaining order and ensutivaj courtroom
proceedings run smoothly. In several other jurisolis, the bailiff is responsible for the
security of the entire courthouse. It is the biwiho inspects or searches people as they
enter the courthouse and provides security insideburtroom. In some cases, the bailiff
is also responsible for transporting and escopimgpners to and from court appearances
(in some locations, the police perform this rokahally, the bailiff may be asked to place
under arrest someone appearing at a court officesiponse to an arrest warrant.

» Correctional servicesOnce the police make an arrest, the accusednedwver to
correctional services, which are responsible ferdatention. Detention, whether pending
trial or following a guilty verdict, is the respahsity of correctional service officers.
Depending on the sentence, a person found guiléyasime will be held in either a
provincial prison (sentences of under two years) faderal penitentiary (sentences of
two or more years).

» Probation officer The probation officer becomes involved when tbeuaed is
conditionally released, either pending trial oeatentencing. The probation officer
maintains contact and meets with the accused ardheicted person and ensures that he
complies with the terms of his release. If thesed@ons are violated, the probation
officer may be asked to issue an arrest warrantwéldd also point out that the
probation officer may be asked to write a pre-secgeeport, which the judge will take
into consideration when determining the sentence.

» Registry officer The registry officer performs various adminigtratduties related to the
cases tried in court and delivers services dirdotihe public. The registry officer may
therefore be asked to enter data in the databaselsto manage the court files. The
registry officer may also serve members of the ipubho go to the registry office to ask
a guestion about their case, pay a fine or actjodgment.
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2.2  The obligations with respect to official langua ges

The administration of justice in both official lamgges in Canadian courts makes sense from the
standpoint of the division of legislative powerg hot necessarily from that of services to the
public. Consequently, the obligation of criminalds to provide services in both official
languages varies depending on the region, the dberhature of the case and whether
communication is taking place inside or outsidedbertroom and the judicial process. This
subsection presents these findings in greaterldetai

Thedivision of powers

The federal and provincial governments both plgga® in the organization and delivery of
criminal law services.

The provincial governments have the primary resjditg for the administration of justice in

their respective jurisdictions. As Table 2 shows, legislative assembly of each province has the
power to create, organize and maintain criminaktspunotably the provincial and supreme
courts. The provincial governments also appoinfulkdges who sit on the provincial court,

which is the court that tries the vast majoritycafninal cases.

The federal government's role centres on the creati criminal offences. The Parliament of
Canada alone has the power to create criminal od&ermost of which are contained in the
Criminal Code Some criminal offences are contained in othecenants, such as those relating
to the use and trafficking of narcotics. The fetigowvernment's role in the administration of
criminal justice is clearly defined. It is respdsisifor appointing superior court judges and for
enacting criminal procedure.

Table 2: Division of powers (1 instance, criminal law)
Federal Areas Provincial
X Creation of criminal offences
Creation of courts (provincial court/supreme court)
Organization of these courts
Maintenance of these courts
Appointment of judges: provincial court
X Appointment of judges: supreme court
X Criminal procedure
Source: Sections 91 and 92 of the Constitution Act, 1867.

X | X[ XX

The obligations set out in the Criminal Code and in the Official Languages Act

By virtue of its power to enact criminal procedutes Parliament of Canada has granted all
Canadians the right to use English and French gwriminal proceedings. Part XVII of the
Criminal Code(sections 530 to 533.1), reproduced in full in Apgix A of this report, describes
the circumstances in which one or both officialjaages are used. The following points are
relevant for the purposes of this study:

» The judge or the justice of the peace before whoracgused first appears must ensure
that the accused is informed of his right to prolceeeither official language.
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» When the accused has chosen the official languagdich he wishes to proceed, the
judge, the justice of the peace (if applicable) gtredCrown prosecutor must speak that
language.

» Language rights in criminal matters extend to trediminary inquiry and the trial.

» The accused, his lawyer and witnesses may use eftfi@al language at all stages of the
trial. Similarly, either language may be used iitten pleadings.

» Interpretation services must be provided for thmuaed, his lawyer and witnesses.

» The record of the preliminary inquiry and of thetmust contain all discussions
conducted in the original official language, ashaslthe transcript of the interpretation
provided at the hearing.

» The written judgment rendered in an official langeanust be available in its entirety in
the language of the accused.

» The language rights enshrined in G@minal Codeapply across Canada.

While theCriminal Codeis the primary source of language rights applicableriminal matters,
it is not the only source. TH@fficial Languages Actlso governs certain stakeholders such as
the Royal Canadian Mounted Police (RCMP) and fdgeraitentiaries (prison terms of two or
more years). Since both are federal institutiomsy tmnust meet all obligations under t#icial
Languages Act

The RCMP sometimes provides policing services undatract to a provincial or municipal
government; it has an obligation to deliver sersiteboth official languages within the relevant
areas defined by thefficial Languages Actind its obligation in the rest of the jurisdictiien
determined by the contracting provincial or murétigovernment*Additional obligations

The use of official languages is not confined t® ¢himinal sphere. In some jurisdictions and in
certain circumstances, Canadians have the righééd=nglish and French in civil and family
matters, or even in matters of administrative [@tws, the Canadian Constitution guarantees the
right to use both official languages in all fedezalrts and in the courts of New Brunswick,
Quebec and Manitoba. In other provinces, such aar@nSaskatchewan and Alberta, certain
language rights are established by statute. Finatiywould note that both official languages
may be used in proceedings in all three of Canadedaisories.

The recognition of language rights in civil and fintaw has an indirect, but no less real impact
on the obligations in criminal law. The institutadrcapacity of a province or territory to provide
services in both official languages in civil andniiy matters may facilitate the delivery of
bilingual services in criminal matters.

2.3 The notion of the institutionally bilingual cou rt

With the experience gained since the coming intoepin 1990, of Part XVII of th€riminal
Code(Language of Accused) has come a better underatanélits operational impact. The

1 The Supreme Court of Canada dealt with the @ffleinguage obligations of the RCMP recentlBoctiété

des Acadiens et Acadiennes du Nouveau-Brunswicknada 2008 S.C.R. 15.
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provinces and territories have a duty, in crimimaltters, to offer Canadians equal access to
judicial proceedings in the official language ogithchoice.

Under theCriminal Codeprovisions governing the language of the accusexinces and
territories have an obligation to establish crirhr@urts that are “institutionally bilingual”. The
Supreme Court of Canada leaves no doubt as toetree of bilingualism required: there must
be true equality of English and French, withoutareigo any administrative inconvenience this
may cause:

| wish to emphasize that mere administrative inemence is not a relevant
factor. The availability of court stenographers andrt reporters, the workload of
bilingual prosecutors or judges, the additionahfioial costs of rescheduling are
not to be considered because the existence of égegughts requires that the
government comply with the provisions of the Actrbgintaining a proper
institutional infrastructure and providing servigasoth official languages on an
equal basis. As mentioned earlier, in the contéxigiitutional bilingualism, an
application for service in the language of theaddli minority language group
must not be treated as though there was one priaficial language and a duty
to accommodate with regard to the use of the aiffeal language. The
governing principle is that of the equality of baifficial language<?

Another important point, concerning the abilitytbé accused to speak both official languages,
deserves special mention. According to the Supi@met, “[t]his ability is irrelevant because
the choice of language is not meant to supporletha@ right to a fair trial, but to assist the
accused in gaining equal access to a public setlatds responsive to his linguistic and cultural
identity.”® The ability of an accused to speak both officduages therefore cannot be
invoked to justify a denial to proceed in the adldanguage of his choice. This point is
especially important in a minority language comniyni

Finally, we would point out that a failure to méee obligations entrenched in t@eiminal
Codemust be deemed a substantial wrong, not a minegutarity. To cite the Supreme Court of
Canada, “there must be an effective remedy availfaslbreach of s. 530 rights:* which may
include holding a new trial. Here again, the apitif the accused to understand the official
language in which the proceeding is conducted s other than the one he has chosen, in no
way diminishes the need to provide an effectiveedyn

2.4  To summarize

As this study concerns the training of criminattices stakeholders, following is a summary of
the impact of language provisions on each of thenrmaegories of stakeholders:

» Police officers The obligation of a police officer to communicdieectly with the
accused in one or the other official languagerngdly determined by the police force to

12 R.v. Beaulag [1999] 1 S.C.R. 768, para. 39.
13 Ibid, para. 45.
14 Ibid, para. 54.
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3.0

which the officer belongs and its obligations unfégleral, provincial or territorial
legislative and administrative provisions. It shtbbk recalled that RCMP officers must,
as a minimum, provide bilingual services in alltarces stipulated by tt@fficial
Languages AdiPart 1V). A police officer called to testify in aat may, however, use the
official language of his choice and is entitlechtointerpreter.

Judges and justices of the peaPeovincial and superior court judges and justmfethe
peace must be able to try a case in the officreju@ge chosen by the accused. The judge
must have the ability to understand this languageetly (without an interpreter) and to
communicate with the accused in that language jddge is also responsible for

ensuring that every accused is informed of histriglproceed in either official

languag€e'?

Prosecution lawyerd.ike judges, Crown prosecutors must be able tacged in the
official language chosen by the accused. They meistble to understand and
communicate directly in this languatfe.

Defence lawyerdn principle, defence lawyers have no obligatiorrommunicate in the
language of the accused. The defence lawyer mayil documents in either official
language and is entitled to an interpreter. Ifltveyer works full-time for legal aid, he
may be required to provide his services in boticiafflanguages, depending on the
provisions established by the relevant provincrakoritorial government.

Clerks and court reporterdVhen working in the context of a bilingual prodew or a
proceeding conducted in the minority official laage, clerks and court reporters must
be able to understand the proceedings at heatmg@separe the documents pertaining to
these hearings and to communicate with the pulblimany cases, the clerk is asked to
draft the judge's order and explain it to the aedu3 his must be done in the official
language of the accused.

Other (registry officers, bailiffs, correctionalrstces, probation officers\While the

extent of the language obligations of other stalddrs seems less clear, the fact remains
that they are required to work in a bilingual eowiment. Their ability to communicate in
both official languages plays a supporting rol¢hiat of the other stakeholders.

Methodology

This needs analysis looks at each of the four carapis of the Roadmap, including the
coordination mechanism that is best able to sughereffective application of this component.
The methodology used for this study includes:exditure review, a document review, an
analysis of socioprofessional data taken from tBed0s, interviews with key stakeholders
across the country, field case studies in four imaas, and a panel of experts. Together these
sources help address the predetermined reseaudsigsppendix B presents the research issues
investigated during this study and the indicatord data sources used to address them.

15
16

SeeR.v. Potvin(2004), 69 O.R. (3d) 641 (Ont. C.A)
Ibid.
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3.1 Literature review

A review was undertaken of the literature on thesibn of powers, roles and responsibilities
relating to the administration of justice in bofffi@al languages. This review covered court
decisions right up to the present date as welhaspplicable doctrinal texts. Particular emphasis
was placed on other issues relevant to this stin@yrange of stakeholders concerned, the nature
of their duties, official language obligations, aalon.

3.2 Document review

The purpose of the document review was to illusttié organization of stakeholders in the area
of justice and to identify the training programs#able to them (basic training and continuing
education).

3.3  Analysis of socioprofessional data

This analysis looked at socioprofessional datartdkmm the 2006 Census of Statistics Canada.
The purpose was to establish the language praofdetlae evolution of careers in justice. The
data are taken from two data series:

» TheNorth American Industry Classification SystédAICS) gave us an idea of the work
environment of Canadians. Specifically, series 5ddvers Legal Services and includes
law firms, notary offices (in Quebec only), whileres 91 covers Public Administration,
including law courts, correctional services, andef@l, provincial and municipal police
services.

» TheNational Occupational Classification for Statistid¢OC-S) gave us an idea of their
jobs. Series B317 covers Court Officers and Justéehe Peace (administrator, clerk,
justice of the peace, court officer), series B5d8ets Court Clerks, series EQ11 covers
Judges, series E012 covers Lawyers and series &fkts Police Officers.

The data were analysed by court services occupatiased on NOC-S 2066For each
occupation we prepared a brief description, folldwg a data analysis for all of Canada and for
each province and territory based on language blagaage, level of education and industry.
This was followed by a comparative analysis of @ations for Quebec and for the rest of
Canada, and according to age pattern.

It is important to note that all data used in #mslysis, incorporated into the findings of this
report and pertaining to the 2006 Census were pextiby Statistics Canada (Statistics Canada,
special compilation, Census of 2006, EO1340). irtfarmation is used with the permission of
Statistics Canada. Users are forbidden to copgate and redisseminate them, in an original or
modified form, for commercial purposes, without hgressed permission of Statistics Canada.
Information on the availability of the wide rangedata from Statistics Canada can be obtained

1 Statistics Canaddhe National Occupational Classification for Sgéitts 2006 Ottawa, 2007. On line:
www.statcan.gc.ca/bsolc/olc-cel/olc-cel?catno=13-B&lang=eng.
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from Statistics Canada's Regional Offices, its Wigb at http://www.statcan.ca, and its toll-free
access number 1-800-263-1136.

Also, the tables included in this report use thetesymbols of the provinces rather than their
abbreviations. Although some of these letter symbot inspired by the province's English
name, they are recognized and accepted in FrertHte

3.4 Interviews

For all in-person interviews and case studiesstmpling of most key stakeholders was by
region (Western and Northern Canada, Ontario, Qujektéantic Provinces). The interviews
conducted in provinces and territories not covédngthe case studies targeted various key
stakeholders who play a role in access to justidmth official languages. The Department of
Justice provided contact information for individsiad each province and territory. We contacted
these individuals and explained our approach tmited then to the stakeholders to whom they
referred us.

Court administrators are a distinct category irt thair role is to manage and coordinate
numerous other stakeholders. Since it was diffimuteach all stakeholder categories for this
study, we concentrated on court administrators, priowided information on a wide range of
scenarios involving various stakeholders, sucloastservices officers, clerks, bailiffs, and so
on. For training institutions, we chose the maiethat offer courses of study leading to careers
in justice.

In the jurisdictions involved in the case studadkinterviews were set up, organized and
approached in the same way, but were reported rmalgissed separately (see section 3.5).

Table 3 shows the total number of interviews comellic

Table 3: Categories of key stakeholders

Key stakeholders Distribution Number of individuals
consulted
Lawyers Federation of Associations of French- 8

speaking Jurists and the executives of these
associations

Departments of Justice | Court services 14
or Attorney General of | court administrators 12
each province and
. Prosecutors 7
territory _ .
Probation services 4
Postsecondary University of Ottawa 3
Institutions Laurentian University 1
Université de Moncton 1

18 The Commission de toponymie du Québec in faaigeizes the use of these letter symbols. See:

http://www.toponymie.gouv.qc.ca/CT/atouts/nom_pnae_territoire.html.
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Table 3: Categories of key stakeholders

Key stakeholders Distribution Number of individuals
consulted
McGill University 1

Cité collégiale

College Boréal

College communautaire du N.-B.
John Abbott College
Jurilinguistic centres University of Ottawa

College St-Boniface

Université de Moncton

McGill University

N TN T LN

We developed an interview guide for each stakelmald&gory. These guides can be found in
Appendix C of this report.

3.5 Case studies

Four case studies were conducted. First, they uszd to establish the profile of each of the
jurisdictions studied (the judicial process, theimas forms of communication between the
judicial system and citizens, the strategy for ifig minority language services). They were
also used to illustrate some of the operationallehges of delivering services in both official
languages in the court system of each jurisdictiamally, they identified the main official
language training needs in the area of justicelthaé not yet been met in these regions. The
four cases were chosen in close cooperation witbigpartment of Justice, making sure to
include various scenarios to illustrate the natureé frequency of contact points between citizens
and the court system, and the type of organizaticagability needed in order to provide
services in both official languages. One case swaly of Quebec, where services are provided
to the English minority community, and the otheethwere of Manitoba, Ontario and

Nova Scotia, where it is the French minority comitutinat receives these services.

As with the stakeholder interviews in the otheryimoes and territories, the case study
interviews targeted a range of key stakeholders pl&p a role in access to justice in both
official languages. The Department of Justice piedicontact information for individuals in
each of the four provinces. We contacted the adnatprs and other stakeholders concerned to
explain our approach and schedule a field visit.tiiém made a field visit to each jurisdiction,
gathering information from the key stakeholders.éWktakeholders were unavailable at the
time of the field visit, we followed up with a t@lleone interview. The Ontario case study was
conducted differently from the other three, singailar needs analysis was already under way
in that province. The results of that study weraret with us, and we supplemented that
information with several telephone interviews. Baene interview guides developed for use in
the other provinces and territories were usedenctse study interviews. In several instances,
the information we gathered was supplemented bymeatation provided by various
stakeholders.

Table 4 shows the total number of interviews cotetigvithin the scope of the case studies.
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Table 4: Categories of key stakeholders
Key stakeholders Distribution Number of individuals
consulted

Legal Aid Services 6

Departments of Justice or Court services 5

Attorney General of each Court administrators 3

province and territory Prosecutors 5
Probation services 4

Judges 8

3.5.1 Panel of experts

After the data were analysed, a panel of expertsasied to validate the preliminary findings
and proposed solutions. These experts were indilgduith either a comprehensive view or an
inside view of some aspect of the issue. A prelanyrist of ten experts was submitted to the
Department of Justice for approval and, in viewhaf time constraint, the recommendation that
this panel convene by teleconference rather tlareltto attend a meeting in person was
approved. A guide summarizing the proposed solatwas distributed to the experts several
days before the teleconference. Four experts agogeatticipate; three actually did participate,
while the fourth provided written feedback.
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4.0 The training needs

This section of the report presents the findingshenofficial language training needs of justice
stakeholders. It begins by providing the contexpublic interaction with the judicial system and
the current language profile of justice stakehddgrthen looks at proficiency in legal
vocabulary, and finally at basic language trairang further training on the job.

4.1  Public interaction with the judicial system

Owing to the very nature of its mandate, the judisystem is inherently intimidating to persons
appearing before the courts, and they may be astitd exercise their right to proceed in the
official language of their choice. Given the grogimumber of contact points between these
individuals and the judicial system, one can edsilyk of circumstances in which these rights
will simply be overlooked. What follows is an exgtion of these findings.

As the focus of this study is criminal law, the ionfance of the matters dealt with in this branch
of the judicial system cannot be minimized. A cnalioffence can leave many scars. For the
victim of the crime, it is an extremely unpleasaxperience and, at worst, shattering, even
traumatic. For the accused, a conviction can leaddarceration and systematically damages his
reputation, leaving him with a criminal record. Fr¢he time of the indictment—possibly
involving an arrest—and all throughout the procegdileading to the verdict and, if applicable,
the sentence, the accused and all stakeholdenmsvaiged in a highly procedural and complex
process. The judicial system is not designed tavdmen and friendly. On the contrary, the
formalities that surround it are a reminder of $keousness of the matters dealt with.

Since there are many possible scenarios for theepsing of an indictment, the points of contact
between the person appearing before the courttharjddicial system are numerous. This
interaction may involve the police officer who ldfte charge, the correctional service officer if
the accused is in detention, the defence lawyeo (why or may not be from legal aid), the
registry office, the Crown prosecutor, the clehe judge and possibly the probation officer, to
mention only the main contact points. The proceag begin with an appearance before a justice
of the peace, and then continue before a provicialperior court judge; and then there is the
appeal process to consider.

In this very specific context, the active offeisgreat importance. The concept of the active
offer refers essentially to the obligation of the¥gon providing a service to systematically
inform the person receiving it that he has theaptf being served in either official language. In
a context of institutional bilingualism, no assumptcan be made about an individual's
preferred language of service, nor can an individeaequired to make additional or
exceptional arrangements in order to be servedsiohosen official language. In many respects,
the active offer is therefore the foundation otitasional bilingualism. The importance of this
principle becomes apparent in a minority languagaraunity. As Ontario's French Language
Services Commissioner recently recalled, “Generallya majority language community, if there
is a demand, it is met. In the case of French-laggiservices, these services first have to be
offered in order for the demand for them to emefdmis, instead of just a sign that reads
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'English/French’, service providers need to be ebkdfectively offer high-quality French-
language services?

The active offer becomes particularly importantiew of the power imbalance that is
characteristic of the court system. Leaving asaagliage considerations, the accused or, more
generally, any person appearing before the cosirtalnerable before a judicial system that
holds exceptional powers and authority in our dgci€o avoid any further disadvantage, the
accused or the party to a proceeding will naturallgid making any demands on the authority to
which he is answerabl&o demandervice in one official language presupposed)avery

least, a relationship of equality, or even of sigiéy, vis-a-vis the service provider. For
example, a citizen probably would not hesitatedamdnd service in the official language of his
choice from a national organization seeking a clsfation. A person subject to the jurisdiction
of the courts would be far more reluctant to demsunch a service from an approaching police
officer. In the area of justice, it is therefore tlesponsibility of the relevant authority to make
active offer of service, and this issue should ddressed not at the time the charge is laid, but
rather institutionally.

The knowledge that justice stakeholders have olicgige language rights varies greatly, as
does that of citizens. With over two milli@riminal Codeoffences reported and 370,000 cases
brought before the courts each year, the capatitgurts to be institutionally bilingual is far

from consistent across the country and presentsjarmhallenge in minority language
communities. Many times during the study consudtetj stakeholders reminded us that cases
heard in the minority official language often acebfor less than five percent of all cases heard.
In this context, it is understandable that consilkr care must be taken to ensure that language
rights do not become lost in the sheer volume sésa

4.2  Language proficiency of the stakeholders

Since this study focuses on official language tregnn the area of justice, it is important to
know, as far as possible, what is the currenttgtmli stakeholders to work in both official
languages. We would point out that there is nodefaitive answer to this question. However, a
number of indicators suggest that the basic lekptaficiency in both official languages is fairly
high among the various justice stakeholders, aatthus level is expected to increase in future.
This subsection of the report presents some ofidite that support this observation.

The ability to conduct a conversation in both official languages

The data used in this study give us a better utelesg of justice stakeholders' perception of
their ability to communicate in both official langges. Data from the most recent Census,
conducted in 2006, directly address the issueaiqency in both official languages.
Specifically, Statistics Canada asked Canadiatieif knew English and French “well enough to
conduct a conversation”. It is important to be clgaout the significance of the answers to this
guestion:

French Language Services Commissioner. (2@&)7-2008 Annual Report: Paving the Wagronto,
p. 15.
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» First of all, this is a self-assessment. Everyvittlial who answered this question
determined for himself what constitutes sufficienbwledge to “conduct a conversation”
and assessed himself on that basis. No test or wtbans of verification was used to
corroborate this self-assessment.

» Conducting a conversation in one's second langisagat the same as being able to
participate in a trial in that language. Sinceigests a technical field with its own
terminology, presumably many individuals who ththkemselves able to conduct a
conversation in their second language would bectaht, or even refuse, to take an active
part in a trial conducted in that language unlasy tad first had specialized language
training.

Once the individuals had assessed their abiligoteduct a conversation in both official
languages, they were grouped by occupatiand by the industry in which they were
employed?! This aggregation gives us a better understanditigedanguage ability of justice
stakeholders. As with any classification, howetee, definitions used can pose problems. The
following points regarding the data used in thigort deserve special mention:

» Some definitions of occupational types do not ktfthe distribution of responsibilities
found in the country's various jurisdictions:

— Justices of the peace and court officétatistics Canada groups these two
occupations together, while in many jurisdictionsyt are separate. The court officer
is usually responsible for coordinating the adntraisve tasks of the court and
therefore encompasses the positions of court adtrator and director of legal
services.

— Legal services officerg his category can be misleading. It does not refeegistry
officers, who are responsible for answering questivom the public, receiving
payment of fines, and so on. Rather it refers teedunnormally performed by clerks,
namely, preparation of the trial docket, managemérvidence and, more generally,
assisting the courts. It even includes duties nymeserved for the court usher
(especially in Quebec) or, elsewhere in the coynlwy bailiff or sheriff, namely,
maintaining order in the courtroom.

— Law clerks This category refers to what is commonly callegill assistants.
Employed often (but not exclusively) in the privagxtor, they are responsible for the
preparation of certain documents, keeping filesraag do some research. In some
cases, these duties are carried out by what ansrkae “paralegals”.

— The other occupational types are more clearly e€fifhe category of “judges”
encompasses all trial and appeal court judgestrendategory of “lawyers” includes
all types of lawyers and notaries in Quebec, wheth@ot they formally practise
law.

20
21

This classification is based on the National @ation Classification for Statistics (NOC-S).
This classification is based on the North Amaritadustry Classification System (NAICS).
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» From industry data we were able to determine whdtteestakeholders work in “legal
services” (law firms or notary offices) or in “pubbdministration” (courts, correctional
services or police services).

» Finally, the data were rounded out, generally toribarest interval of 5. However,
numbers between 0 and 9 were reported as 0 tocpiamnfidentiality. Thus, the fact that
some tables in this report indicate that no stakks in a given category can conduct a
conversation in both official languages does nt aut the possibility that there may be
as many as nine.

N.B: For the sake of conciseness in this subsecti@nterm “bilingual” is applied to individuals
who, at the time of the Census, stated they hadfigient knowledge of both English and
French to conduct a conversation in either language

The language profile of stakeholdersin Canada, excluding Quebec

This analysis begins with a profile of the languadgéity of stakeholders working in Canada,
excluding Quebec (which was analysed separately).

The number of bilingual stakeholders in jurisdioBmther than Quebec is not negligible. As
Table 5 shows (page 19), between 9% and 29% oélstddters in the various occupational
categories stated that they are bilingual. Judgddawyers have the highest rates of
bilingualism (29% and 25% respectively). No fewrart 540 judges and nearly 13,700 lawyers
stated that they are bilingual.

For the majority of bilingual stakeholders, Fremgmot their first official language spoken. For
example, of the 13,685 bilingual lawyers, only D8@&ve French as their first official language
spoken. Therefore, for the most part, they areaoigines who have learned sufficient French to
conduct a conversation in that language. It is eable—but this is only speculation at this
stage—that a number of these stakeholders attdfr@edh immersion schools.

The bilingual ability of stakeholders is somewlwtér in support functions, such as clerks,
bailiffs and probation officers. This tendency npagsent major challenges if one considers their
contribution to the smooth conduct of criminal hegs.

Table 5: Language profile of stakeholders — Canada, excluding Quebec (2006)
- FOLS — French ? Knowledge of OL °
Occupations Total Nurmber % Number 9 %

Judges 1,890 145 8% 540 29%
Justices of the peace 3,440 245 7% 535 16%
Lawyers 55,505 1,860 3% 13,685 25%
Registry officers (clerks) 2,685 165 6% 355 13%
Bailiffs (sheriffs) 1,910 45 2% 165 9%
Law clerks (assistants) 30,935 910 3% 3,565 12%
Probation officers 4,770 245 5% 670 14%
Total 101,135 3,615 4% 19,515 19%
Notes: & FOLS refers to “first official language spoken”.

P Knowledge of official languages refers to the ability to conduct a conversation in both official languages.
Source: Statistics Canada, Census 2006.
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The language profile of stakeholdersin Quebec

In Quebec, the level of bilingualism among all staédders is high. As Table 6 shows, no fewer
than 9 in 10 judges and more than 8 in 10 lawyensider themselves bilingual. As elsewhere in
Canada, of the total number of bilingual stakehiddenly a small proportion reported the
minority language (English, in Quebec) as thestfofficial language spoken. In the Quebec
context, it is therefore mainly francophones wogkin various justice occupations who populate
the ranks of bilingual personnel.

While bilingualism rates are therefore generallyhithey are still lower in support functions,

such as clerks and probation officers.

Table 6: Language profile of stakeholders — Quebec (2006)
- FOLS — English * Knowledge of OL °
Occupations Total Nurmber % Number %
Judges 710 25 4% 630 89%
Justices of the peace 1,080 20 2% 595 55%
Lawyers 18,445 2,090 11% 15,215 82%
Registry officers (clerks) 640 35 5% 350 55%
Bailiffs (sheriffs) 695 35 5% 440 63%
Law clerks (assistants) 4,495 585 13% 2,980 66%
Probation officers 850 20 2% 505 59%
Total 26,915 2,810 10% 20,715 77%
Notes: * FOLS refers to “first official language spoken”
b Knowledge of official languages refers to the ability to conduct a conversation in both official languages
Source: Statistics Canada, Census 2006

Language profile by province or territory

A closer look at the language profile of some stakeers by province or territory shows fairly
predictable trends, while others are more surggisin

Thus, similar to Quebec, the level of bilingualiamong New Brunswick stakeholders is high.
As Table 7 shows (next page), all New Brunswiclggglstated that they are bilingual. In the
other occupations, at least half of stakeholdextedtthat they are bilingual, with the exception
of law clerks, who have the lowest level of bilirdjsm (29%).

The data we found of particular interest includeel following:

» There are bilingual lawyers in every region of doeintry. Ontario has no fewer than
8,945 lawyers who stated that they are bilingubker€ are also 1,280 lawyers in Alberta
and 1,830 in British Columbia who stated that they bilingual.

» Similarly, there are bilingual judges in every @gof the country. In Ontario, Alberta
and British Columbia, the percentage of judges sthted they are bilingual ranges from
21% to 35%.

» The low level of bilingualism among clerks is ditlgaeflected in the regional profile.
Thus, there are almost no bilingual clerks in Sadl@van and the three territories, and
very few in Alberta and the Atlantic provinces (eptfor New Brunswick).

» Similarly, there are no, or very few, bilingual pedion officers in virtually every
jurisdiction except Quebec and New Brunswick.
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Table 7: Language ability of stakeholders in Canada (2006)

Knowledge of official languages
Stakeholders (number and percentage %)
NL/PE/NS NB QC ON MB SK AB BC Terr.
30 75 630 235 30 20 75 80 0
Judges
19% 100% 89% 31% 16% 18% 35% 21% 0%
15 40 595 370 20 0 30 60 10
Justices of the peace
6% 53% 55% 18% 13% 0% 12% 14% 13%
510 570 15,215 8,945 310 190 1,280 1,830 65
Lawyers
19% 48% 82% 29% 16% 13% 17% 18% 26%
15 10 350 230 15 0 40 45 0
Registry officers (clerks)
13% 67% 55% 17% 12% 0% 7% 11% 0%
0 30 440 60 0 0 30 35 0
Bailiffs (sheriffs)
0% 50% 63% 13% 0% 0% 9% 5% 0%
125 105 2,980 2,370 95 0 440 420 10
Law clerks (assistants)
8% 29% 66% 14% 9% 0% 8% 9% 11%
25 95 505 370 25 10 30 105 0
Probation officers
10% 49% 59% 17% 9% 2% 6% 12% 0%

Notes : ® Percentage of the total number of individuals practising the profession.

Source: Statistics Canada, Census 2006.
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Differences according to age group

The level of bilingualism of justice stakeholdessikpected to increase. Thus, an analysis of
census data by age groups shows that a much pgb@ortion of young lawyers versus older
lawyers stated that they are bilingual. For examipigure 2 presents the data for lawyers
working in Ontario. While 40% of those ages 25 4os&ated that they are bilingual, this rate is
systematically lower among older lawyers, reachinty 16% for lawyers ages 65 or older. This
same trend is seen systematically in all stakelh@ud®ips.

Percentage of lawyers in Ontario able to conduct a
conversation in both OL, by age group

40%

0
31% 27%
22%
16%

25to0 34 35to 44 45to 54 55to 64 65 and older

Percentage

Age group

Figure2
(Sour ce: Statistics Canada, Census 2006)

4.3 A command of legal vocabulary

For a court to truly be institutionally bilingudlis essential for stakeholders to have a command
of legal vocabulary in both official languages. @sly, this is not the only determinant, since
the administrative infrastructure of courts musbadllow for the efficient planning and
management of the services provided in eitheriafflanguage.

Needless to say, a command of legal vocabularyuishmrmore than the ability to conduct a
conversation in both official languages. The apii@ conduct a conversation in both official
languages is the first stage in a logical progoessihe second stage is a command of the legal
vocabulary appropriate to the area of justice inctwithe stakeholder works. The third and final
stage is the appropriation of legh$coursen both official languages, that is, the ability t
properly apply the legal vocabulary that has beanned. In other words, it is the ability to
combine knowledge of a specialized vocabulary wittmdard practice of a given occupation: the
stakeholder is not only familiar with the legal abalary, but is also able to use it daily in his
contacts with other stakeholders and the public.

A command of the vocabulary specific to variousaaref law presupposes that such a
vocabulary exists, and in Canada this has not awagn the case. Asramon lawdeveloped
first in English and civil law in French, Canadaifa itself in a unique situation, in which
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bijuralism existed alongside institutional bilingisan. The aim is therefore to create a legal
discourse that reflects both systems of law anH bfiicial languages. With criminal law as its
main focus, this study found that a relatively agstent, standardized vocabulary has emerged,
based on th€riminal Code It is continually evolving, however, and must tone to do so as
criminal law is amended and changed.

Language proficiency refers to both written andkgpoproficiency. In criminal law, oral
communication predominates, although written plegsliare regularly filed in court. In addition
to any orders issued, the judge's decision mayahddd down orally to the accused and entered
in the record, or be rendered in writing and pui@d in which case it must be made available in
the language of the accused. While most communbitadioral, it must be recognized that the
ability to draft legal documents in both officialnguages is essential to the notion of the
institutionally bilingual court.

The need for proficiency in legal vocabulary applkegually to stakeholders from minority
language communities and to those from majoritgleage communities. An important
determinant of this proficiency is the languagevirch the stakeholder received his professional
training. Thus, a francophone lawyer from Manitelde attended law school at the University
of Manitoba may be more reluctant to proceed im€neghan an anglophone who graduated
from an immersion program and studied law in thenEh common law section of University of
Ottawa or at Université de Moncton. Even a francogwho attended school in French but
seldom works in that language will need furtheniray to maintain his ability to proceed in
French. Training needs are therefore not confinashe language group rather than another.

Finally, a justice stakeholder will learn to furostiin both official languages through his basic
training and on-the-job training. The following selstions will therefore look at both these
areas, and at the tools and reference materidbhlaio stakeholders.

4.4  Basic training

The basic training offered in the various areagistice only partially improves the capacity of
courts to be institutionally bilingual. Following & description of the training available to each
of the main groups considered in this study.

Occupation: Lawyer
Basic training: yes
Basic training in the minority language: yes

NL [ PE [ NS [ NB [ QC [ON [ MB [ SK [ AB | BC | YK | NT | NU
X X X

Basic legal training is of course offered in evezgion of the country. This training is the same,
whether the graduate goes on to private practiteoomes a Crown prosecutor or a legal aid
lawyer and, from there, perhaps a judge. Moredwerause of Canada's legal duality, there are
programs in both common law (mainly outside Quelaad) civil law (mainly within Quebec).
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Some Canadian universities offer law programs énsicond official language:
» University of Ottawa offers its common law prograntrench (as well as English);
» Université de Moncton offers its common law progriarkrench;

» McGill University offers its common law and civa program in English, with the
option of taking certain courses in French.

Laurentian University, in Sudbury, offers a bacheiblaw and justice program in French. These
general studies can prepare students for studiasvin

Law schools in majority language communities cquldy a greater role in their students’
language training. Aside from those mentioned aplawe schools provide essentially no
opportunities for their students to learn and dewehe proficiency in legal vocabulary they will
need in their second official language. This siargtoften deplored during the study
consultations, also poorly reflects the languagdilerof the students who attend these schools.
As Figure 3

shows (page 24), a significant proportion of yoanglophone lawyers in every region of the
country (outside Quebec) stated that they aretaldenduct a conversation in both of Canada's
official languages. This skill was obviously aceuirbefore they entered law school or as a
sideline while studying law. However, only the léagulties at Moncton, McGill and Ottawa
(French program) universities give students an dppdy to improve their command of legal
vocabulary in both official languages. One solutiproposed during the consultations, would be
to offer courses that specifically address thedssilegal vocabulary in both official languages
(rather than a series of courses in the seconditag®). Another solution would be to offer
common law courses on-line, in partnership withl#ve schools that already offer such courses.

Percentage of Anglophone lawyers ages 25 to 34 able to conduct a
conversation in both OL, for selected provinces

NB 38%
NL/PE/NS

ON 36%
MB
SK

AB

BC

Figure3
(Sour ce: Statistics Canada, Census 2006)
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Occupation: Justice of the peace

Basic training: no

Basic training in the minority language: no

NL [ PE] NS NB]QC]ON]|[MB]SK|] AB [ BC | YK [ NT [ NU

No formal law school training is required to beuatjce of the peace. In fact, no basic training
exists in either official language for this occupat The education and experience profile of a
justice of the peace is therefore quite varied,jastices of the peace acquire the ability to
function in both official languages in numerous w.a&s Table 7 shows (page 21), they have
some ability to communicate in both official langea, but this ability is systematically and
substantially less than that of judges. Given thedrtant role that justices of the peace play in
criminal law, especially at the first court appesa of an accused, this language profile may
prove problematic.

It is not expected that a basic training progranhlva introduced for justices of the peace.
During the study consultations, no such requestmade. Justices of the peace will therefore
have to receive their training, especially themgaage training, through continuing education.

Occupation: Clerks

Basic training: yes

Basic training in the minority language: no

NL [PE[ NSNBJQCJON|[MB][SK] AB [ BC ] YK]NT]NU

Like the justice of the peace, the position oflcigenerally requires no particular legal training,
with one exception: New Brunswick requires its kteto be lawyers. Durham College, in
Ontario, also offers training specifically for dter(Legal Administration/Law Clerk Prograrff),
but it is offered in English only and includes maining in bilingual legal vocabulary.

The level of education of clerks is rising. As FHig4

shows, 40% of clerks ages 24 to 34 have a uniydisrel certificate or diploma, nearly twice
the proportion of clerks ages 55 to ¥4n most regions of the country, a person can kehb a
clerk position based on their experience. Whethe&ob a clerk is able to function in both
official languages will therefore depend on numerpassible scenarios related to their
education and work experience.

22
23

This program is approved by the Institute of L@lerks of Ontario (www.ilco.ca).
Note that clerks fall into the category of “legalrvices officers” for census data purposes. etios 4.3
for further details.
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Percentage of clerks working in provincial and terr itorial
governments who have a certificate or diploma, by | evel of education
and age group

40%

None High school Vocational College University
school
—e&——ages 241to0 34 ---®---3ges 55to 64
Figure4

(Sour ce: Statistics Canada, Census 2006)

Occupation: Court reporter, registry officer

Basic training: yes
Basic training in the minority language: no
NL [PE[ NSTNBJQCJON|[MB[SK] AB [ BC ] YK]NT]NU

The positions of court reporter and registry offide not require any particular basic training.
Here too, we would point out that Durham CollegeQntario, offers basic training specifically
for court reporters and registry officeSdurt Support Services Progranm English. An
individual's work experience tends to be the higniterion for these positions. Often, registry
officers and court reporters have worked first iawa firm as a legal assistant.

We would point out that court reporters assignetthéocourtroom no longer need to be proficient
in stenography since courtroom proceedings arereoarded and digitized. Many jurisdictions
rely on private companies to transcribe the tapesnvihis is necessary.

Occupation: Bailiff
Basic training: yes
Basic training in the minority language: yes

NL [ PE[ NS NBJQCJ]ON|[MB][SK] AB [ BC ] YK [ NT [ NU
X | X | X

The position of bailiff requires no particular basiaining. As Figure 5

shows, just over half of the bailiffs working fopeovincial or territorial government have a
certificate or diploma from a high school or vooatl school. It can be seen that 45% of bailiffs
have a post-secondary certificate or diploma.
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Percentage of bailiffs working in provincial and
territorial governments who have a certificate or
diploma, by level of education

University
College
Vocational school
High school 34%

None

Figure5
(Sour ce: Statistics Canada, Census 2006)

There are a number of programs in correctionalissuithat may provide relevant training in
bailiff duties. As for programs offered in the miiig language, College communautaire du
Nouveau-Brunswick (Dieppe), Cité collégiale (Ottawad College Boréal (Sudbury) offer
programs in correctional studies in French, anah Jabbott College (Montréal) offers one in
English.

Occupation: Interpreter, translator
Basic training: yes

Basic training in the minority language: yes (translation
NL [PE[ NSNBJQCJON|[MB][SK] AB [ BC | YK]NT]NU
X X | X

There are a number of training programs for intetigns and translators in Canada, including
several geared specifically to working in a couwtrosetting:

» Université de Moncton offers a general bachelagam in translation.

» University of Ottawa offers a general translatioagrgam at the bachelor's and master's
levels. Specifically, the university offers a mast@rogram in legal translation. It also
offers a doctoral program in translatology.

» Also in Ontario, York University's Glendon Campufecs a general bachelor's program
in translation.

» In Manitoba, Collége universitaire de Saint-Bondaxdfers a general program in
translation at the certificate and bachelor's kevel

For interpreters, general training is availabléhatcollege level, and more specialized training
courses are offered by Canadian associations mél&irs and interpreters. We would point out
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that the Canadian Translators, Terminologists atefpreters Council offers certification in
court interpretatiofi?

The availability of interpreters who are comfor@hlorking in a courtroom setting is a problem
in some regions of the country. Many stakeholderssalted during this study stated that the
lack of technical knowledge on the part of som#hefr interpreters posed major problems that
could adversely affect the smooth conduct of aihgafhe lack of skilled interpreters also
forces some jurisdictions to bring in interpretemn other parts of the country, adding to costs.

Occupation: Probation officer
Basic training: yes

Basic training in the minority language: yes

NL [PE[ NSNBJQCJON|[MB][SK] AB [ BC ] YK]NT]NU
X | X

Of the academic paths that may lead to the ocaupafi probation officer, one of the most
common is criminology studies. A number of univieesi and colleges offer study programs in
criminology. The following can be found in minorignguage communities:

» University of Ottawa offers a criminology programfirench at the bachelor's, master's
(applied criminology) and doctoral levels.

» In Quebec, Bishop's University offers a bacheloartd$ program in English, with a minor
in criminology.

» Some college programs in Quebec, such as MajordralvSociety (Vanier College),
Law Society and Justice (Dawson College) and Ciaoigy Profile (Champlain
Regional College), can provide preparation forr@eaas a probation officer.

Occupation: Legal secretary, law clerk

Basic training: yes

Basic training in the minority language: yes

NL [PE[ NSNBJQCJON|[MB][SK] AB [ BC ] YK]NT]NU
X

At present, secretaries and law clerks (a catetipatyincludes, but is not limited to, paralegals)
work essentially in the private sector, usualliaat firms and notary offices. In fact, 90% of
legal secretaries and 85% of law clerks are empldary¢he private sectdr.

The position of paralegal is going through majaarades. In Ontario, the Law Society of Upper
Canada has regulated the paralegal profession 20t and it is therefore formally recognized
and certified. Seven colleges in Ontario offerrtnag for paralegals that is certified by the Law

2 There are several components of certificatiocomrt interpretation, including the evaluation afiguage

proficiency, legal terminology and procedures, emusive interpreting and a mock trial. See
http://www.cttic.org/certification.asp.
2 Sources: Data from the 2006 Census of Stati€iosada.
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Society of Upper CanaddNone of these programs, however, are offeredéméh. At the time
of writing this report, no other province or teory has regulated the paralegal profession.

There is basic training in French for the positidhegal assistant. Both Cité collégiale and
College Boréal in Ontario offer a program for legasistants that teaches legal vocabulary in
both official languages.

4.5  On-the-job training

Since the number of curricula that offer trainingooth official languages is limited, on-the-job
training becomes of significant importance. For s@takeholders, on-the-job training, be it
formal or informal, is the only means availablghem to develop a sufficient command of the
legal discourse of their particular profession athbofficial languages.

There are a number of models of formal on-the-falming. For the purposes of this study, we
have classified them according to whether they#ered by professional associations, by
government bodies or by jurilinguistic centres.

Training offered by professional associations

By virtue of their mandate, professional assocregisystematically offer their members
professional training. In the area of justice, ¢hisra wide range of professional associations that
cover most of the relevant occupations. The mauddor this study is therefore whether these
associations systematically offer training to depdbilingual proficiency in legal vocabulary.
From the information we gathered, we identified fillwing initiatives:

» Commissioner for Federal Judicial AffairAmong the initiatives of the Office of the
Commissioner for Federal Judicial Affairs is thewsion of language training to
develop proficiency in both official languages. TO#ice offers a French continuing
education program to francophone judges workingidatQuebec. It also offers French
immersion sessions for anglophone judges (begimmermediate and advanced levels).
These initiatives are made available mainly to fadg@idges, but are also open to
provincial and territorial judges.

» Provincial and territorial law societiesThe information gathered for this study indicates
that basically law societies do not systematicaffgr language training. They may
occasionally offer some training courses in Freawoth English, but these are not
designed specifically to develop a bilingual priccy in legal vocabulary.

» Associations of French-speaking juristie associations of French-speaking jurists offer
some language refresher training. There are sesgoti@tions of French-speaking jurists
in Canada, all in common law provinces. While th@mguage training activities vary
somewhat depending on the region, they often tag&darm of one- or two-day training
sessions on specific subjects.

% These programs are listed on the Law Societypfdd Canada Web site:

http://www.lsuc.on.ca/paralegals/a/paralegal-edangtrogram-accreditation/
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Training offered by government bodies

The most significant official language trainingtiative of a government body is unquestionably
the French Language Institute for Professional graent, in Ontario. The Ontario Ministry of
the Attorney General runs this institute, estalgiésn 2005.

Its main clientele consists of justice professienalOntario, including Crown prosecutors,
police officers and court employees (clerks, offige@tc.). The Institute usually reserves a
minimum of five places in every week-long trainsgssion for Crown prosecutors from other
regions of the country. A number of federal Crowogecutors have also participated in its
activities.

Participation in the activities of the Institutecenditional on the result of a language evaluation
only individuals with “intermediaté proficiency in spoken French are eligible to papate.
This level of French proficiency is considered reseaey to benefit from the training activities.

The training extends over a period of five consgeutiays. The format includes presentations
(on legislation and case law, for example), prattreorkshops (on the use of Antidote software,
for example) and mock trials (conditional releasaring, preliminary hearing or guilty plea).

Training provided by jurilinguistic centres
There are four jurilinguistic centres in Canada:

» the Quebec Research Centre for Private and Comatatw, at McGill University, in
Quebec,

» the Centre for Translation and Legal Documentat@hjniversity of Ottawa, in Ontario,

» the Legal Translation and Terminology Centre, aiversité de Moncton, in
New Brunswick,

» Institut Joseph-Dubuc, at Collége universitairen&Bioniface, in Manitoba.

These centres offer specialized training workstmpbilingual legal terminology. The centre
most active in this area is Institut Joseph-Dulbisowvorkshops are given on request, are tailored
to the clientele and usually take place over onvordays. Lawyers were the clientele initially
targeted by the institute, although participantgeha@so included individuals holding other
positions within the judicial system. At the timiveriting this report, the institute was in the
process of developing training activities desigapedcifically for support functions in the

judicial system, including clerks.

The supply does not meet the demand

The quality of the on-the-job training provided hagely been established. During the study
consultations, the stakeholders consulted wereiommas in emphasizing the quality of these
training activities. There is no question that stalders are learning new skills in their second
language.

However, the number of available training actiwt@early does not meet the demand. It is
evident that only a fraction of justice stakehotdeurrently have access to the training activities
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on offer. And that access is generally limitedthat these stakeholders are able to participate in
only a few activities, often months or even yearara This poses a problem. Not only are some
stakeholders left to fend for themselves, but éhese who do benefit from the available
activities risk losing the skills they have learrmttause there are no opportunities to use and
strengthen them.

4.6  Access to tools and reference material

Tools and reference material for the bilingual picacof law do exist but are limited, and
stakeholders still have a great need for them.

Three of the country's jurilinguistic centres haeweloped reference material, including:

» the databases (lexicons, case law, etc.) on thedtebf the Centre for Translation and
Legal Documentation (University of Ottawa),

» the databased\riterm, Juridictionnaire)of the Legal Translation and Terminology
Centre (Université de Moncton),

» thePrivate Law Dictionary of the Family and Bilingulaéxiconsand thePrivate Law
Dictionary of the Family and Bilingual Lexicons -bligations of the Quebec Research
Centre for Private and Comparative Law of McGillitarsity.

While these are important tools for all justicekstaolders, they are used primarily by legal
translators and writers. The other stakeholdersrbses of the judiciary, lawyers and clerks)
may consult them as needed, but do not use themhargg

For some stakeholders, the most pressing need isddel instruments. In the normal course of
a criminal trial, certain documents on specificjeats, such as the release on bail, the record of
the proceeding, Court orders and the judge's adessare used. Since the focus of this study is
criminal law, which is national in scope, the cantef these documents is relatively consistent.
However, during the study consultations, a numlbstakeholders stressed the lack of readily
available model instruments.

Stakeholders who use their second official languadg occasionally also need tools to

maintain their skills or improve knowledge of thegcond language. Clearly, access to on-line
tools alone, for example, is not a solution todhallenge these stakeholders face. But such tools
can be used after more intensive training for deteted learning or to maintain skills.

It seems reasonable to conclude that the develdpoh¢ools applicable to the field of criminal
law in both official languages is still in the gastages. The study consultations clearly suggest
that in many respects, there is still much to dthis regard.
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5.0 Priority strategies

This section of the report describes the stratapigsseem most promising for meeting the

training needs identified. We would recall that teens of reference for this study were, first

and foremost, to recommend to the Department dicduSanada parameters to guide its action

in the broad areas identified in tR@admap for Canada's Linguistic Duality 2008-2018e

purpose of this report is not to dictate the actitakeholders should take or to describe in detail
which initiatives the Department should supportthRait is to describe the kind of interventions
that will strengthen training activities alreadyden way and address those areas where the needs
have, at best, only marginally been met.

5.1  Guiding principles

Before discussing more specific courses of acttda,appropriate to establish the principles that
guide these courses of action. Essentially, stdtiage principles will provide a better
understanding of the more specific proposals i, by articulating broader considerations.

There are four guiding principles:

» Targeted interventianThis study is not without a context: quite thaftary. An
investment of $20 million over five years is sigeéint, yet it alone cannot meet all the
needs identified in this study. It is thereforeesdml to target this new federal investment
effectively if it is to help produce the desiredaames, within the current five-year
funding period.

» The compensatory effedt is important to recognize that in many respegofficial
language training activities in the area of jussbeuld help bring about a systemic
correction to meet an intermittent demand in theamty official language. Very few
courts in the country operate day-to-day in boficiall languages. More likely, one
language predominates in the activities of countswithin their administrative
structures. Yet th€riminal Codeprovisions regarding official languages are quiéar:
in demographic terms, there may be a dominant ggand a minority language, but
both have equal standing in the criminal courtesystThus, equality of status must often
be joined with demographic inequality. Certainiatives are therefore necessary in order
to provide a compensatory effect. It is precishklg purpose that training can serve.
Besides developing new language skills, trainirtg#ies help to keep the stakeholder
connected to his second official language in thekplace.

» Building on language retentiofrederal government action should systematicahyet
stakeholders who are already functional in boticiaiflanguages. Those who are not
should have access to language training, butrising should not be funded by the
initiative considered in this study. For the fed@éngaestment to help achieve the
objectives set out in tHiRoadmap for Canada’s Linguistic Duality 2008-20it 3nust
first and foremost provide stakeholders who aretional in both official languages with
opportunities to use this knowledge in their wonkieonment. The language profile of
justice stakeholders confirms that a significanthber of them are able to communicate
in both official languages. The federal investm&muld therefore target this group.
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We would stress that this target group must incluméenbers of both the minority and the
majority language communities. In other words nirgg activities should enable both
francophones and anglophones living, for exampl&/innipeg, to develop their ability

to work in both official languages. It is possiliat a Franco-Manitoban who has studied
at an English-language university and practiseddaglusively in English is as much in
need of improving his workplace proficiency in Fehras someone whose first official
language spoken is English and who is also prafigie French.

» Vary the intensity of the interventiolh seems essential to link intensive learning and
regular learning activities. At the personal letleg degree of success will vary greatly
from one individual to the next. In other wordsaistakeholder participates in an
intensive learning activity, such as a trainingsg@s over five consecutive days, he may
not retain much of what he learns in the mediumntéthe has no access to other, regular
learning activities. Similarly, providing accessnalf-day sessions or to an on-line
language training tool may have limited succes$isafstakeholder never has an
opportunity to immerse himself in more intensivarteng activities for developing
workplace proficiency in his second official langea

These, then, are the principles that guide theesuiosis that follow.

5.2  Basic training

It is evident that there is a problem of accedsatsic training to enable justice stakeholders to
work in both official languages. The extent to whibe new federal investment can rectify this
situation may, however, be limited. Hence the digamnce of the guiding principle of well-
targeted government action mentioned earlier.

Legal training

One area deserving particular attention is thel liegaming that is currently available. Canada is
widely known for its unilingual law programs, oféef in one of the official languages. The
majority of lawyers in Canada therefore receivertbemmon law training in English and their
civil law training in French. There are 5 Frenchgaage civil law programs, plus the English-
language civil law program (bilingual) at McGill ikersity. On the common law side, there are
13 English-language programs, plus the French-laggprograms of Université de Moncton
and University of Ottawa.

The French-language common law programs and thisBAgnguage civil law program are
currently the only opportunities for law studerdgake this training in the other official

language. More relevant still is the fact that éhpsograms allow students to take courses aimed
specifically at developing bilingual proficiency egal vocabulary. It will be recalled, however,
that only a minority of the country's lawyers regetheir training in these programs.

Law schools could be asked to play a much morgeatile in training law students in the
application of both official languages to the praetof law. This expanded role would also more
truly reflect the language profile of the young @dians who enrol in law schools, a growing
number of whom are already able to communicateth bfficial languages.
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Proposed strategy 1: The country's law schools should consider offedagrses specifically in
the practice of law in both official languages.tRarships between law
schools would seem entirely appropriate in theuoirstances.

The special case of legal translators and court interpreters

There seem to be no major problems in accessingyliegal translation services. Several
jurisdictions in the country rely on private compnfor the translation of legal documents,
while others, such as Manitoba, employ full-timenglators. Access to qualified translators in
the area of justice is facilitated by the fact ttiegt work of translating does not require the
translator to be in the same location as the clieatt a court, a law firm, or a legal aid office)
Instead, the main challenge is finding skilled laganslators. The study consultations certainly
confirmed the critical role played by translatdyst raised no major concerns about access to
these services.

Court interpreters are an entirely different maffdrere are serious, even disturbing, problems
accessing skilled interpreters in several jurisditd of the country. Most court interpreters in the
country are hired on a contractual basis. Unlilkettanslator, the interpreter must be physically
present, which somewhat limits the pool of intetgre available to each court in the country.
The study consultations confirmed that access #&bifted interpreters is uncertain, and the
ability of a general interpreter (that is, one withspecialized training in the field of law) to
function effectively during a trial is questionab&nce interpreters are systematically used in
bilingual proceedings, this problem merits theratte of stakeholders.

Proposed strategy 2: Access to qualified court interpreters in everyioa of the country should
be the focus of a joint strategy of justice stakeéis (especially court
administrators) and interpreters' associationsudeg the Canadian
Translators, Terminologists and Interpreters Cdunci

Theissue of support functions

A number of court support functions require no igatar basic training. It is largely up to the
individual employer to determine the qualificatioreeded for the positions, which include
clerks, court reporters and registry officers. Hoere programs that specifically target these
occupations are beginning to emerge, such as tifdderham College for clerks, court reporters
and registry officers. At present, none of thesypams are offered in French.

Given the pivotal role these various occupationis, important to address this issue, while
recognizing that the main objective of the initratis to train individuals to be able to work in
both official languages. While the establishmenpraigrams in the minority language may be
one avenue worth exploring, it is not the only open to consideration. The inclusion of
modules on bilingual court proceedings within @rgimajority language programs could also
be considered.

Proposed strategy 3: It would be worthwhile including modules speciflgaon bilingual court
proceedings in the training programs for clerksirtceporters and
registry officers.
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If programs in the minority language are considexesbme point, reliable market studies should
first be conducted. Training for these occupatisrsill largely optional, and in most regions the
priority of employees in these occupations is t@ble to function effectively in the majority
language (regardless of the individual's first@éi language spoken).

Bilingual instruction for legal assistants

Legal assistants are, in some respects, a spéxsal af support staff, since they are employed
predominantly in law firms and notary offices in€pec (although between 10% and 15% of
them work in public administration and courts, antioned in section 0). Their role, which is to
prepare various documents and maintain regulaacowtith clients, is a vital one. Their
capacity to work in both official languages canedetine the ability of the lawyer or notary who
employs them to take on bilingual cases.

The training programs for legal assistants curyenifiered at Cité collégiale and College Boréal
are a model in this regard. Although instructiomigrench, both programs are designed to give
students a bilingual command of legal vocabularyduld be well worth expanding this model.

Proposed strategy 4: Institutions that offer training for legal assistswould do well to work in
partnership with each other and directly with Cisdiégiale and
College Boréal to expand student access to trauésigned specifically
to give them a bilingual command of legal vocabylar

Bailiffs and probation officers

Bailiffs and probation officers currently have asg¢o training programs related to their
functions, but these programs are not qualificapimrequisites unless the employer makes them
a condition of hiring. In the case of probationiadfs in particular, they consist mainly of
university courses in criminology, which are avil&in every region of Canada.

As in the case of lawyers, bailiffs and probatidiicers have access to programs in either
English or French. Much of the problem lies in thet that, in both instances, these programs do
not necessarily give students a better bilinguatroand of legal vocabulary. It emerged from

the study consultations that many probation ofecér example, have difficulty preparing a
pre-sentence report in their second language.

Proposed strategy 5: Criminology programs should consider offering sms specifically on
bilingual practice in both official languages. Tertnering of various
universities would also avoid any duplication dbefin this area.

53 Intensive activities

For on-the-job training, intensive learning actestare essential. Two such activities seem
especially promising: applied training, and exclepgbgrams.
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I ntensive applied training

Intensive applied training is probably one of thestnimportant strategies for increasing
stakeholders' bilingual proficiency in legal vockyy. The experience to date of Ontario's
French Language Institute for Professional Develepinprovides a better understanding of the
contribution such training can make. Throughoutstuely consultations, stakeholders who had
participated in the Institute's activities praiseid learning model.

The success of this type of training lies in itdighto offer modules tailored to each category of
stakeholder while also lending itself to the retimmaof scenarios involving the interaction of all
stakeholders. This training, over a five-day pericah combine technical training sessions
tailored to each target group (lawyers, clerksistegofficers, etc.) with mock trials in which
participants play their respective roles.

Obviously, the difficulty for some stakeholdersisply lack of access to such training. The
French Language Institute for Professional Develepmvas established primarily to meet the
needs of stakeholders in Ontario. Although theituntst has opened its doors to stakeholders
from other jurisdictions, this initiative nevertbsk remains a provincial one. The time has come
to broaden this access.

Proposed strategy 6: The model of Ontario's French Language InstitateProfessional
Development should be extended to make it accesadrbss Canada. It
seems imperative to adapt the modules to the refduisth lawyers and
support staff, either by broadening the terms fdremce of the current
Institute in Ontario, or by replicating the modelather regions.

Exchanges

While Canada has a long tradition of exchangeslutation and on-the-job training, the
application of this model to the field of justicashso far been limited. According to the
information gathered during this study, federalgesl are virtually the only ones who have used
this model regularly to improve their bilingual ficeency in legal vocabulary. It seems
important at this time to offer such a program tleeo stakeholders.

Proposed strateqgy 7: Key stakeholders in the area of criminal law wolodshefit from
exchanges allowing them to improve their bilingcanmand of criminal
law vocabulary.

Since the purpose of an exchange is not to lea&futidamentals of a second language, but
rather to develop proficiency in legal vocabularypoth official languages, this type of activity
would be appropriate for the clientele considerethis study. Since this is a largely unexplored
area, it is especially important to proceed inasad hree considerations are worthy of note:

» Such exchange activities should target crimingigesstakeholders. This is the group
targeted by th®oadmap for Canada's Linguistic Duality 2008-2@i®i for which the
federal government is most directly responsiblerddwger, as criminal law is national in
scope, it opens the way to the participation ofylessg trained in both common law and
civil law.
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» The exchanges should cover all key criminal coacupations. In particular, they should
include the judiciary (judges appointed by the jpmogs and territories), justices of the
peace, Crown prosecutors, lawyers working for leg@lagencies, clerks and probation
officers. It would be a mistake to restrict suchaites to the judiciary and Crown
prosecutors, for example, since it is well estélaidsthat the ability of a court to be
institutionally bilingual depends on all positioosnsidered in this study.

» The exchanges should be coordinated by a non-gngfétnization that has both a
sufficient organizational capability and knowledgehe various court occupations.

While private practice lawyers could take partucls activities, their participation is far less
certain. First of all, it is questionable whethewould be feasible for a lawyer in private praetic
to travel to another region to take a training seuo become bilingually proficient in criminal
law vocabulary. It is also doubtful that a firm wadwagree to host this lawyer owing to
considerations of confidentiality and competititirtherefore seems appropriate to exclude
private practice lawyers from the initial phaseso€h a project, but this decision could be
reviewed at a later stage.

The implementation of such activities would undeualty require the partnering of a number of
stakeholders. An entity should therefore first beeg responsibility for managing the exchanges
(taking applications, assigning exchanges, pregaxativity reports, etc.). The provincial and
territorial governments should also be directlyalwed in managing such a program. It should
be recalled, however, that this model has been wibdsuccess, especially with Canadian
students, for many years. Technical ability in oigeng exchanges is therefore widely
established in Canada.

The costs of exchange activities should be cledefined. The federal investment could thus
support the coordination and organization of exgleanbut participants would continue to be
paid by their respective employer.

The interest of the various target groups in pigritng in such activities was clearly established
during the study consultations. It seems that exgés, whether for members of the judiciary,
Crown prosecutors or clerks, are not only desirdilé¢ entirely feasible from an operational
standpoint.

5.4  Regular activities

Again with regard to on-the-job training, regulatiaities play an important role by enabling
stakeholders to maintain and improve their bilinguraficiency in legal vocabulary. For the
purposes of this subsection, these activities adeatl into two groups: targeted training
sessions, and learning tools.

Targeted training sessions

Targeted training sessions, lasting from half atdetyvo days, have proven effective but their
availability is limited. During the study consultats, stakeholders reminded us that there are
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still very few sessions offered in their respecijiuesdictions. Broader access to such training
would therefore seem to be a priority.

Proposed strategy 8: The various relevant stakeholders should develjomastrategy for
broadening access to targeted training sessions.

A number of stakeholders, including Institut Jos€plbuc, in Manitoba, have been offering this
type of training for some years. It is apparentyéweer, that the supply of workshops does not
meet the demand. In particular, there is a neethfie trainers to meet this demand. However,
the recruitment of qualified trainers poses a mobthat needs to be addressed.

Proposed strategy 9: The recruitment and training of qualified traineygeach targeted sessions
should receive special attention.

Like intensive training activities, targeted traigisessions should cover court support functions.
Traditionally, these sessions have targeted progescand lawyers in private practice. While
these groups remain a target clientele, it is égualportant to provide training in bilingual legal
vocabulary to clerks, probation officers, bailiffisd legal assistants, to mention only the main
support functions.

The training sessions currently offered make lichitee of new information technologies. The
study consultations indicated that these trainimgrses are offered mostly on-line, with
instructional material in paper format. In manypeds, this approach seems to have contributed
to the success of this type of training. Howeuveseems that the integration of new information
technologies could prove helpful, even essentiakxipanding this type of training.

Proposed strateqy 10: Training stakeholders should consider increaduedT content of their
targeted training sessions.

The following suggestions emerged from the consalta:

» Analysis of on-line teaching methods adapted tdidte of justice It seems that little has
been written specifically on the integration of neehnologies in regular justice
training. It may therefore be necessary to cledéfine the methods available to
stakeholders.

» Centralization of teaching resourceBhere is currently no central index of resources
available for use by trainers teaching specialesgsions in the area of justice. A Web
platform for such an index would be the most appad@ solution.

» Communication centre for stakeholdef$ie Web offers several options for stakeholders
who develop or offer training in bilingual proficiey in legal vocabulary to exchange
and communicate with each other. Intranet netwdrkgs and on-line conferencing are
all options that could be considered.
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Learning tools

Tools for learning bilingual legal vocabulary istually non-existent. At present, justice
stakeholders have access to a few bilingual reéeréwols on legal vocabulary. While these tools
have an important role to play, they are not leggriools in the pedagogical sense.

Proposed strategy 11: Training stakeholders should consider developaagriing tools that
could be used independently of formal training eess

Learning tools, especially for access on-line, ddaé developed in conjunction with the tools
described earlier in the context of the integratbnew technologies in teaching bilingual legal
vocabulary. These tools should have the distindeature of being useable independently of
structured training. In other words, the goal wolokdto develop tools that justice stakeholders
could continually consult to improve their bilinduegal vocabulary, such as modules

accessible on-line for free by creating a user actand profile. This would enable the
stakeholder, for example, to spend 30 minutes abdahese modules and keep a personal record
documenting his progress.

5.5 Complementary activities

This subsection touches on two subjects that arenteally outside this study's terms of
reference, but have sufficient bearing on it thairtinclusion seems helpful. Since they are
outside the scope of this study, no strategy ipgsed.

The hiring criteria of certain positions

For many positions within the judicial system, #hex no mandatory program of study. In fact,
aside from lawyers and judges, individuals in thee occupational group may have entirely
different academic backgrounds. This is true, f@meple, of justices of the peace, probation
officers, clerks, court reporters, bailiffs andistxy officers. It is therefore difficult to devedaan
action that targets core curricula in order to easupool of candidates who are proficient in
both official languages.

The hiring process is therefore especially impdrtanensuring that new hirees are at least
functional in both official languages. Once hirdtese employees can, if necessary, participate
in training activities to improve their commandiedal proficiency in both official languages.
The study consultations revealed that the langaatgion is increasingly used in recruiting
new stakeholders. Even for positions not forma#gignated as bilingual, it seems desirable to
target individuals with at least a functional knedgde of both official languages.

Therole of promoting services offered in both official languages

Along with training activities, stakeholders shouatzhtinue activities for promoting access to
justice in both official languages. The goal is just to remind persons appearing before the
courts that it is possible to access the justistesy in both official languages without
compromising the quality of the service provideds ialso to remind young bilingual Canadians

2 During the study consultations, several stakedrslduggested providing audio-visual tools thautae

legal proceedings in both official languages.
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that they can work in this system in many occupetiother than that of lawyer. As has been
emphasized throughout this report, many acadentitsan lead to a career in justice. In this
context, general activities to promote accessgbge in both official languages can reach a
broader spectrum of bilingual young Canadians.

Some organizations, such as the associations ntRgpeaking jurists, have introduced
promotional activities in recent years. It woul@sedesirable to expand the range of
stakeholders active in this area to involve certgoups, such as the judiciary, more directly. If
persons appearing before the courts are still t&ido ask to be served in their language, it is
primarily because they fear retaliation from theigial system on the grounds that such a
request is bothersome and unreasonable comingsoomeone who is proficient in both official
languages. The study consultations indicated tmathe contrary, there is a desire at the highest
levels of the judicial system, in every regiontoé tountry, to give full effect to the official
language provisions of th@riminal Code In fact, it is necessary to avoid the pitfallstépping
up training activities and thereby increasing thpacity to operate in both official languages,
without dispelling this view on the part of somegmns appearing before the courts that
proceeding in the minority language is a “problem”.

In many respects, judges symbolize the judicialesyis and they still enjoy a high degree of
credibility with the public. It is therefore coneable that the judiciary could play a more active
role in informing citizens of their language righas law, without compromising their judicial
independence. For example, if the chief judge fowincial court were to publicly encour