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I. Executive Summary 

The purpose of this report, commissioned by the Research and Statistics Division of the 

Department of Justice, is to review and update changes to open court and victim privacy 

principle since 2003, which was the year that Victim Privacy and the Open Court Principle 

report was written (hereinafter referred to as the 2003 Report). This update maintains symmetry 

with the structure of the 2003 Report in its review of Supreme Court of Canada jurisprudence 

and legislative changes since then. By 2003, the Supreme Court strongly endorsed and protected 

open court, adopting a strong standard of justification that required a sound evidentiary basis to 

warrant limits to the principle. The “second generation” jurisprudence is consistent with that 

conception of openness, but notable for accepting restrictions more readily and, in some 

instances, explicitly on grounds of a victim or participant’s vulnerability.  

Meanwhile, that rationale is both pronounced and explicit in significant legislative reforms that 

introduced a complex framework of testimonial aids in the Criminal Code – for victims, 

witnesses, and some “justice system participants” – and a Canadian Victims Bill of Rights. 

Section 486’s testimonial aids subtract, in ways, from a pristine concept of open justice, but do 

so to serve goals of accessible justice for criminal process participants and effective law 

enforcement. Significantly, the discretionary availability of some accommodations is contingent 

on multi-factor balancing, set out in the Criminal Code, which must take into account competing 

interests, including openness and the rights of the accused. 

The update would not be complete without discussion of two “frontier” developments: the 

impact of technology, and transformation of public and cultural discourse about sexual 

offending. First, the challenges to openness posed by technology are briefly identified and 

analyzed: this includes electronic court records and documents, the electronic courtroom, as well 

as electronic publicity and publication bans. It is unclear at present whether technology is a threat 

or boon to openness and access to justice values, and it may be both at once. Of course, the law 

will have to respond to ongoing technological change. 

Second, unexpected and major shifts in the narrative of sexual transgression represent a game-

changing development for victims of such offences and their role in the criminal justice system, 

including their privacy interests. Frustration with the typical justice system response to sexual 

assault have led some advocates to lobby for changes within the criminal justice system and 

sanctions that may fall outside the formal justice system. One of the more obvious and 

interesting points about the three watershed events discussed – #BeenRapedNeverReported, 

Unfounded, #MeToo – is that the transformation in discourse is for the most part driven by 

forces connected to, but outside the formal processes of law. Social media activism and 

investigative journalism have been at the forefront of change. Through the momentum of these 

broad-based movements, the social, psychological and cultural environment of sexual 

transgression has undergone fundamental change, with positive results for the reporting of 

offences, their handling by Canadian police forces, and victim perceptions of their status in 

criminal justice and willingness to step forward on their own and in solidarity with others, 

whether anonymously or not.  

While the basic concept of open justice remains static, the legislative forum, technology, and an 

alternative narrative of sexual transgression have shifted. For now, the underlying values and 

doctrinal standards in place under the early Charter jurisprudence have stood the test of time. 
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Whether and in what ways open justice must adapt, in an environment of unpredictable change, 

remains to be seen.   
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II. Introduction 

Open justice is a concept for the ages, a constant in the common law tradition and since 1982 a 

constitutional principle under the Canadian Charter of Rights and Freedoms.1 As classically 

stated, “[p]ublicity is the very soul of justice”, meaning that the integrity of justice depends on its 

administration in open court.2 Another way of putting it, in the words of Justice Dickson, is that 

“covertness [in the justice system] is the exception and openness the rule”.3 The Supreme Court 

of Canada constitutionalized those values under the Charter, stating that “[i]t is also essential to a 

democracy and crucial to the rule of law that the courts are seen to function openly”, and that the 

courts are “in fact, seen by all to operate openly in the penetrating light of public scrutiny.4 

Meanwhile, the privacy rights of victims, witnesses and participants in the justice system lagged 

in status, but have accelerated in recent years and are now a principal concern of the law.5  

To recapitulate, the first twenty years under the Charter saw the introduction of a constitutional 

standard to determine limits on open court, a strong evidentiary threshold to define and constrain 

limits on the principle, and rigorous enforcement of openness in the jurisprudence. At the same 

time, the law of sexual assault was a battleground, as contests erupted between criminal 

defendants who invoked the Charter’s legal rights, and complainants who cited its protections of 

privacy and equality. These issues were often but not exclusively focused on evidentiary matters, 

and engaged questions about the scope and limits of openness. When an earlier version of this 

report, Victim Privacy and the Open Court Principle, was completed in 2003, the open court 

principle was constitutionally protected, and co-existed alongside statutory and doctrinal limits 

aimed at protecting the privacy rights of sexual offence complainants, as well as those of young 

offenders, victims, and witnesses.6  

Fifteen years later, though the status quo has been maintained, the dynamics of open court have 

shifted. For instance, legislative initiatives have significantly enhanced protection for victims, 

witnesses and participants in criminal proceedings. These measures take the form, primarily, of 

amendments to s. 486 of the Criminal Code and enactment of the Canadian Victims Bill of 

Rights.7 These reforms were animated by access to justice and law enforcement objectives, 

namely, the insight that accommodating participants who are vulnerable advances accessible 

justice by encouraging the reporting of offences and participation of victims and witnesses in the 

criminal process. The panoply of testimonial aids that now form part of the Criminal Code 

unquestionably alter the calculus of open court and participant privacy.  

In addition, the law cannot be isolated from technological change, and in fact, must respond to it. 

Another dynamic that is therefore complex, fluid, and perplexing concerns technology and its 

impact on the administration of justice. Internet and electronic technologies have blasted the 

                                                           
*Professor, Osgoode Hall Law School. I gratefully acknowledge and thank Ms. Bailey Fox (JD 2019), Mr. Ryan Ng 

(JD 2021), and Mr. Matti Thurlin (JD 2021) for their research assistance on this project. 
1 Part 1 of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.) c.11. 
2 Scott v. Scott, [1913] A.C. 417, at p. 477 (citing Jeremy Bentham). 
3 Nova Scotia v. MacIntyre, [1982] 1 S.C.R. 175, at p. 185. 
4 Edmonton Journal v. Alberta (AG), [1989] 2 SCR 1326, at p. 1339. 
5 MacIntyre, supra note 3, at p. 185 (stating, at the time, that the “sensibilities of the individuals involved are no 

basis for exclusion of the public from judicial proceedings”; emphasis in original). 
6 J. Cameron, Victim Privacy and the Open Court Principle [Dept. of Justice publication] 
7 An Act to amend the Criminal Code (protection of children and other vulnerable persons) and the Canada 

Evidence Act, SC 2005, c.32; Victims Bill of Rights Act, SC 2015, c.13 (amendments to the Criminal Code). 
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world open, including the justice system; in doing so, these technologies give new meaning and 

attach fresh risks to the open justice principle. Issues of particular significance to questions of 

privacy include access to court records and documents in an online age, and their implications 

for civil and criminal litigants, the presence and use of technology, live and in the courtroom; 

and the role and efficacy of publication bans in an online world of seamless connecting and re-

connecting. 

Finally, the culture of sexual transgression has undergone and continues to face transformative 

change. While victim privacy remains an imperative of criminal justice, especially in specified 

settings such as sexual assault and youth justice, the wider landscape has experienced tectonic 

shifts in recent years. The social and political culture of sexual assault – and more broadly 

harassment short of criminal conduct – was dramatically affected by three watershed events.  

First is the #BeenRapedNeverReported movement, and an entire public discourse that 

accompanied Jian Ghomeshi’s criminal trial and acquittal on sexual assault charges.8 Second, 

The Globe and Mail’s investigative report on sexual assault complaints dismissed by police as 

“unfounded” catalyzed police services across the country to change their practices, which led to 

an increase in reporting of these offences.9 Finally, the global #MeToo movement, which was 

grounded in its victims pushing back against sexual harassment, was a phenomenon that grew to 

incorporate many forms of sexual misconduct, including criminal behaviour.10 While not 

immediately focused on the issues of victim privacy at the centre of this update to the 2003 

Report, each has played a monumental role in altering the broader discourse and culture of 

sexual transgression. For that reason, each invites reconsideration of the way victim privacy in 

this area should be conceptualized.  

The foremost goal of this paper is to situate open justice and privacy today in the broader context 

of these currents of change. The discussion begins with an update to the 2003 Report that 

outlines developments in the jurisprudence and discusses amendments to the criminal law. From 

there, this paper examines the challenges to privacy protection in the world of open justice – 

second generation, with particular reference to online court records, the “electronic” courtroom, 

and how “publication” bans work in a post-technological world. Finally, it considers the three 

signal events mentioned above, and their impact on sexual assault offences and the experiences 

of victims. In short, the process of de-stigmatizing these offences has led to increased reporting 

and the reform of police practices in responding to sexual assault complaints. In addition, many 

victims and witnesses now choose not to remain anonymous in public discussions or criminal 

proceedings; increasingly, they self identify and stand in solidarity with others. 

To summarize, the context in which long-held assumptions of open justice have operated has 

shifted, with attention to access to justice for victims, witnesses, and participants in criminal 

justice, with the onset of radical technological change, and with spontaneous movements to 

challenge and resist conventional views of sexual transgression. Whether the conventional 

conception of open justice remains robust and is sustainable, in the face of change, must now be 

                                                           
8 See discussion infra. 
9 R. Doolittle, “Unfounded: Why Police Dismiss 1 in 5 Sexual Assault Claims as Baseless”, The Globe and Mail, 

February 2, 2017; online: https://www.theglobeandmail.com/news/investigations/unfounded-sexual-assault-canada-

main/article33891309/ . See discussion infra.  
10 See discussion infra. 

https://www.theglobeandmail.com/news/investigations/unfounded-sexual-assault-canada-main/article33891309/
https://www.theglobeandmail.com/news/investigations/unfounded-sexual-assault-canada-main/article33891309/
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confronted. What follows does not promise answers, but can set the parameters of discussion and 

frame the issues that should or must be considered.  

 

III. The Supreme Court and the Open Court Principle: The Second 
Generation 

In the Charter’s first twenty years, the open court principle jurisprudence was dynamic and 

formative of s. 2(b)’s guarantee of expressive freedom, establishing constitutional protection and, 

under the agency of the Dagenais/Mentuck test, a strong evidentiary threshold for any 

derogations from principle.11 The Supreme Court of Canada’s foundational doctrine on open 

court doctrine served, in the main, to monitor publication bans and limits on access to 

proceedings. In doing so, the Court’s methodology balanced principle against competing 

interests in the administration of justice, such as the right to a fair trial and the privacy of victims 

and other participants in justice processes. By 2005, Fish J. would speak of an “unbroken line of 

authority” that “inextricably incorporated” the open court rule into s. 2(b)’s core values. A few 

years later, Abella J. described the precepts of a free press and open court as “tenaciously 

embedded” in the jurisprudence.12  

In the period since the 2003 Report, the open court principle stayed its course even as the Court’s 

priorities began to shift.13 Since 2004 and 2005, when it last received strong vindication, the 

principle’s progress in the jurisprudence has been more checkered.14 In eight decisions, the Court 

upheld the principle twice, reached a mixed or equivocal result two other times, and rejected the 

claim on four occasions.15 The Court divided in four of the nine decisions and the privacy 

interests of young persons in the justice system were at the fore in two cases.16  

Some themes emerge in what is a relatively small sample of decisions. First, the years when the 

principle was steadily rising under the Charter have been left behind, with the Court taking no 

steps in recent years to deepen or extend its concept of openness in judicial proceedings. Second, 

the Dagenais/Mentuck test and the vigilant protection of principle it required also lost vitality in 

                                                           
11 The test applies to discretionary orders that place limits on open court. Adapting the Oakes criteria, the test 

considers whether an order is necessary to prevent a serious risk to the administration of justice because reasonably 

alternative measures will not do so, and also asks whether the salutary benefits of the limit outweigh its deleterious 

consequences for open court, the rights of the public, and the rights of the accused. See Toronto Star Newspapers 

Ltd. v. Ontario (“Toronto Star (2005)”), 2005 SCC 41, [2005] 2 SCR 188, at para. 26 (setting the test out). 
12 Toronto Star (2005), ibid.; A.B. v. Bragg Communications Inc. (“A.B.”), 2012 SCC 46, [2012] 3 SCR 726, at 

para. 13. 
13 This discussion focuses on the Supreme Court of Canada jurisprudence and provides few references to 

developments in lower courts. 
14 See Re Vancouver Sun, 2004 SCC 43, [2004] 2 SCR 332; Toronto Star 2005, supra note 11; Named Person v. 

Vancouver Sun, 2007 SCC 43, [2007] 3 SCR 253; R. v. D.B., 2008 SCC 25, [2008] 2 SCR 3; Toronto Star 

Newspapers Ltd. v. Canada, 2010 SCC 21, [2010] 1 SCR 721; Canadian Broadcasting Corp. v. Canada (AG), 2011 

SCC 2, [2011] 1 SCR 19 (“CBC 2011 #1); Canadian Broadcasting Corp. v. The Queen), 2011 SCC 3, [2011] 1 

SCR 65 (“CBC 2011 #2); A.B., ibid.; and R. v. Canadian Broadcasting Corp., 2018 SCC 5, [2018] 1 SCR 196; see 

also R. v. N.S., 2012 SCC 72, [2012] 3 SCR 726. 
15 The principle was vindicated in Vancouver Sun and Toronto Star (2005); the result was mixed in A.B. and 

equivocal in CBC (2018); the claim failed in Named Person, Toronto Star (2011), the 2011 CBC cases (2); and D.B. 

was focused on the s.7 rights of a young offender as they related to a publication ban.  
16 The Court divided in Vancouver Sun, D.B., Named Person, and Toronto Star (2010). The two cases concerning 

young persons were D.B. (young offender), and A.B. (young litigant). 
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this period. Third, in upholding limits on openness, the Court turned more explicitly to the 

vocabulary of vulnerability and invoked a concern for the serenity of hearings. Finally, it is 

curious that the challenges for open court arising from technological change have not 

materialized in Supreme Court decision making. In this regard, the jurisprudence has lagged 

behind significant and even transformative changes in perceptions of victim and witness privacy 

and open justice in the 2.0 world. For that reason, the Court’s decisions serve more as backdrop 

to developments in statute law, technology and the courtroom, and to the broader culture of 

sexual transgression.  

Two decisions in 2004 and 2005 confirmed and followed the pattern of the foundational 

jurisprudence. Decisions Re: Vancouver Sun and Toronto Star Newspapers Ltd. v. Ontario 

strongly endorsed the open court principle, emphasizing again that sufficient evidence is required 

to displace the presumption of openness. Vancouver Sun’s decision to enforce open proceedings 

in the context of an investigative hearing under anti-terrorism provisions may well represent a 

highwater mark for open court.  

The issue there concerned an investigative hearing that was conducted in secret under 

Parliament’s post-9/11 anti-terrorism provisions.17 Describing the judicial investigative hearing 

under s.83.28 of the Criminal Code as a “procedure with no comparable history in Canadian 

law”, Justices Iacobucci and Arbour held that open court is a “fundamental characteristic” of 

judicial proceedings and should not be displaced in favour of an in camera process.18 Firm that 

the presumption of openness can only be rebutted after considering the competing interests at 

every stage of the process, the joint majority opinion found that the level of secrecy imposed 

from the outset was unnecessary, and held that the Court should proceed with “as little departure 

as possible from the basic tenets of judicial proceedings”.19 In reaching that conclusion, Justices 

Iacobucci and Arbour showed little sympathy for open court’s impact on investigative hearings. 

As Bastarache J. pointed out in dissent, it would be difficult at the outset of an information-

gathering process to provide a “convincing evidentiary basis” for closing the proceedings.20 

After declaring that secret hearings are the antithesis of judicial process, the Court set a standard 

for openness that made it challenging, if not impossible, for investigative hearings to be 

undertaken. 

Although the outcome in Toronto Star Newspaper v. Ontario was relatively clear, Fish J.’s 

majority opinion gave the open court principle explicit and unstinting vindication. In this 

instance, an ex parte application to seal search warrants, ostensibly to protect a confidential 

informant, was at issue.21 Fish J. was clear, in finding against the orders, that public access to 

proceedings – including investigative materials – could only be barred when disclosure would 

“subvert the ends of justice or unduly impair its proper administration”.22 The Crown’s 

generalized assertion that publicity could compromise investigative efficacy favoured secrecy 

rather than openness and that, in Fish J.’s view, was a “plainly unacceptable result”.23 In 

strongest terms he emphasized, to the contrary, that information subject to a presumption of 

                                                           
17 Supra note 14. 
18 Ibid. at paras. 2, 4. 
19 Ibid. at paras. 39, 42. 
20 Ibid. at para. 65. 
21 Supra note 11. 
22 Ibid. at para. 4 (emphasis in original). 
23 Ibid. at para. 9. 
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openness can only be sealed pursuant to the terms of the Dagenais/Mentuck test. In other words, 

such orders cannot be granted in the absence of “particularized grounds” explaining how 

publicity would imperil an investigation.24  

Toronto Star (2005) stressed the presumption and value of openness, and confirmed several 

times that Dagenais/Mentuck applies to all discretionary judicial orders that limit openness, 

freedom of the expression, or freedom of the press.25 In addition, Justice Fish stated, rather 

unconditionally, that any other argument would be “doomed to failure by more than two decades 

of unwavering decisions” – an “unbroken line of authority” in the Court – and would undermine 

the open court principle that is “inextricably incorporated into the core values” of s.2 (b).26 His 

reasons are derivative of and bear the hallmarks of the early jurisprudence. As such, this decision 

marks the end of that first generation of open court decision making. From that point on, the 

Court’s attachment to principle lessened, the Dagenais/Mentuck test was held in check, and 

limits on openness were upheld in decisions on informer privilege, publicity in bail hearings, and 

access to the administration of justice.27  

The next two decisions, Named Person and Toronto Star (2010), went against openness in the 

context, respectively, of a confidential informant and bail proceedings. In both instances, 

members of the Court who were unwilling to depart from principle wrote dissenting opinions. 

Openness arose in Named Person with an informer’s involvement in extradition proceedings. 

Though the trial judge sought a careful balance between the administration of justice’s need to 

protect the informer and the demands of openness, the Court’s response was clear and 

categorical. In particular, the Court stated in no uncertain terms that informer privilege places “a 

complete and total bar” on any disclosure of an informant’s identity.28 Justice Bastarache’s 

majority opinion struck a tone suggestive of a shift in direction, pronouncing that open courts are 

“undoubtedly” a vital part of the legal system, but cannot be allowed to “fundamentally 

compromise the criminal justice system”.29 He declared that the Dagenais/Mentuck test should 

not be widened beyond its “proper scope”, and did not apply because informer privilege is 

subject to the narrowest of exceptions – where innocence is at stake – and is not a matter of 

judicial discretion.30  

It is instructive that LeBel J., who would also write separately to vindicate openness in R. v. N.S., 

dissented in part in Named Person.31 He objected to the unconditional approach of the majority 

opinion which, in his view, failed to give “due consideration to the constitutional status of the 

open court principle”.32 Justice LeBel reclaimed the open court tradition, providing a reminder 

that the Court had previously “acted with reserve and circumspection” in imposing limits, 

reviewing the underlying values of the principle and role of the press, and explaining why the 

public’s right to open court was more “directly affected” in the extradition proceedings at issue 

                                                           
24 Ibid. at para. 23. 
25 See, e.g., ibid. at paras. 7, 28, and 30. 
26 Ibid. at paras. 30 and 7. 
27 Named Person, Toronto Star (2010), CBC #1 and CBC #2 (2011), supra note 14. 
28 Named Person, ibid. at para. 30 
29 Ibid. at para. 4. 
30 Having confirmed an absolute privilege, Bastarache J. noted that it only extended to information that might 

identify an informer and that open court applied to all other information; ibid. at para. 40. 
31 See discussion infra. 
32 Ibid. at para. 68. 
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than in the classic scenario.33 In the circumstances, he urged the Court not to apply the informer 

privilege in a mechanistic or automatic way.34 In an 8-1 split, Justice LeBel was the only member 

of the Court to adopt a protective view of open court.  

Named Person was followed by Toronto Star v. Canada (2010), upholding the Criminal Code’s 

publication ban at bail proceedings, which is mandatory at the accused’s request.35 Once again, 

the Court found that the Dagenais/Mentuck test did not apply because the ban was mandatory 

under s.517 of the Criminal Code. Otherwise, Deschamps J. concluded that the statutory 

provision was justifiable under Oakes; under minimal impairment, she rejected the lesser option 

of a discretionary ban because of the vulnerability of the accused at that stage of the criminal 

process. In her view, an offender’s vulnerability could be aggravated when publicity is an issue 

and a hearing is necessary to determine whether a ban should be ordered.36 Meanwhile, Abella 

J.’s sole dissent highlighted the link between public confidence in the justice system and timely 

access to relevant information.37 Given that a ban on bail hearings affected information when it 

was of highest concern and interest to the public, she found that the salutary effects of the ban 

were not proportional to harmful effects on the open court principle.38  

Named Person and Toronto Star (2010) were followed by two Canadian Broadcasting 

Corporation (CBC) cases from Quebec (CBC #1; CBC #2), both of which directly engaged 

questions about the rights of the media to be present on the premises of courthouses and to use 

them for reporting, as well as to broadcast certain evidentiary material.39 CBC #1 challenged 

restrictions on the media’s freedom to use open spaces in courthouses for interviews, among 

other things, and a prohibition on the broadcast of any recording of a hearing.40 Notably, the 

hearing, including witnesses and argument, spanned an impressive 17 days in the Quebec 

Superior Court. On further appeal to the Supreme Court of Canada, the claim failed on both 

issues. Justice Deschamps rejected the media’s argument that Dagenais/Mentuck set a higher 

standard of justification and should apply to determine the permissibility of limits, holding 

instead that the test is “equivalent” to the Oakes test.41 She went on to find that the restrictions on 

media use of courthouse space were aimed at upholding the “fair administration of justice” and 

the serenity of hearings. In doing so, she noted specifically that a media presence caused stress 

for witnesses and their family, and referred as well to “the vulnerability of many of those 

involved”.42 Although restrictions are by definition less impairing, Deschamps J. found that 

minimal impairment was satisfied because the rules for access were not as restrictive as a 

                                                           
33 Ibid. at paras. 93 and 81. 
34 Ibid. at para. 111. 
35 Supra note 14. 
36 Ibid. at paras. 36-37; 45; 55. 
37 Ibid. at para. 68 (citing Rosenberg J.A., in the Ontario Court of Appeal, who commented that s.517 “cuts off 

meaningful and informed public debate about a fundamental aspect of the administration of criminal justice … at the 

very time that the debate may be most important…”). 
38 Ibid. at para. 77 (striking the mandatory element of the ban because its salutary benefits are not proportional to the 

harmful effects of infringing the open court principle). 
39 CBC v. Canada (“CBC 2011 #1”); CBC v. the Queen (“CBC 2011 #2”), supra note 14. 
40 Ibid. (challenging Rules 38.1 and 38.2 of the Rules of practice of the Superior Court of Quebec in civil matters; ss. 

8.A and 8.B of the Rules of practice of the Superior Court of the Province of Quebec, Criminal Division, 2002; and 

Directive A-10 of Quebec’s Ministère de la Justice). 
41 Ibid. at para. 56. 
42 Ibid. at para. 69. 
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complete ban.43 On the second issue, she upheld the broadcast ban of official court recordings to 

protect the integrity of the truth-seeking process and privacy of witnesses.44 What stands out in 

the decision, and especially against the backdrop of the earlier jurisprudence, is Deschamps J.’s 

negative characterization of the press, and the emphasis she placed on the stress to participants 

arising from a press presence at courthouses and in the courtrooms.45 

Her reasons in CBC #2, the companion case, were equally unsympathetic to open justice. The 

issue there concerned the permissibility of a broadcast ban on a video recording that was an 

exhibit and was shown at trial.46 In this instance, Deschamps J. agreed that Dagenais/Mentuck 

applied, but found that the offender’s acquittal rendered the appeal moot. She nonetheless held 

that broadcasting his courtroom statement would have a “particularly dire” impact because of his 

“intellectual disability” and “particular vulnerability”.47 In reaching this conclusion, Deschamps 

J. did not consider it necessary to explain the evidentiary basis of that finding. In place of a 

robust application of Dagenais/Mentuck – as modelled in the earlier jurisprudence – CBC #2 

simply stated its conclusion.48 Even the Court’s decision in Nova Scotia Supreme Court 

(Prothonotary) v. Vickery was more rigorous; though decided under the common law rather than 

the Charter, the Court’s opinions gave serious consideration to issues that were similar in 

nature.49  

What stands out in CBC #1 and CBC #2 are Deschamps J.’s negative characterization of the 

press; her lack of rigour in applying Dagenais/Mentuck; her emphasis on the serenity of 

hearings, vulnerability of participants and other rationales for limiting open justice; and the lack 

of any dissenting or concurring reasons in either case. In the circumstances, it is difficult to avoid 

the conclusion that by 2011, the open court principle was no longer the priority it once was, and 

that the balance had shifted toward limits on the principle.  

The Court also had the opportunity to consider the participation of young persons in the justice 

system. Both times, Abella J.’s majority opinion confirmed and reinforced the need to protect 

minors who are involved in legal proceedings.50 Although not per se an open justice case, D.B. 

held that provisions of the Youth Criminal Justice Act (YCJA) that placed onuses on young 

offenders in relation to presumptive adult sentences and publication bans violated s.7’s principles 

of fundamental justice. Justice Abella found that the diminished moral blameworthiness of 

young offenders is a principle of fundamental justice, and that YCJA provisions placing an onus 

                                                           
43 Ibid. at para. 79, 80. 
44 Ibid. at para. 83. 
45 See, e.g., paras. 73, 74, 80 (referring to “wolf-pack journalism”); 89 (speaking of participants being free to move 

about “without fear of being pursued by the media”); and 94 (stating that an approach focused only on “the 

immediate interests of a few journalists indifferent to the proper functioning of the courts” would not foster freedom 

of the press). 
46 CBC 2011 #2, supra note 14. 
47 Ibid. at para. 19. 
48 Compare R. v. CBC, 2010 ONCA 726 (granting media a right to copy and access exhibits filed at a preliminary 

inquiry concerning charges arising from the in-custody death of Ashley Smith; applying a rigorous 

Dagenais/Mentuck test to all restrictions on access to exhibits). More generally, see D. Adams, “Access Denied? 

Inconsistent Jurisprudence on the Open Court Principle and Media Access to Exhibits in Canadian Criminal Cases” 

(2011) 49:1 Alta. L. Rev. 177. 
49 [1991] S SCR 671 (denying a journalist access to videotape evidence of illegally obtained evidence that resulted 

in an acquittal, in a 6-3 division and over a strong dissent by Cory J.). 
50 R. v. D.B., supra note 14; A.B. v. Bragg Communications, supra note 12. 
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on them to establish the appropriateness of a youth sentence were unconstitutional.51 The 

publication ban was a collateral issue arising through the operation of these provisions; though 

open court was not at issue, the Court vindicated the underlying privacy values embedded in the 

YCJA and invalidated the onus provision under s.7.52  

A.B. v. Bragg Communications was not decided under the YCJA, but engaged the open justice 

principle when a minor sought an order in civil proceedings requiring an internet provider to 

disclose the identity of her online bully (or bullies).53 In pursuing her claim, A.B. applied for 

anonymity to protect her identity, and a publication ban on the content of a fake Facebook 

profile. After prioritizing A.B.’s request for anonymity, Abella J. found that a publication ban – 

which would have been more intrusive of open court – was not necessary.54 Referencing sources, 

including the MacKay Report, she highlighted the inherent vulnerability of children and the 

distinctive harm of revictimization that can accompany publication of a victim’s identity.55 As 

she explained, not protecting privacy, in the face of “the relentlessly intrusive humiliation of 

sexualized online bullying”, could deter victims such as A.B. from seeking therapeutic 

assistance.56 In addition, and citing literature on point, Abella J. noted that publicizing the 

identities of young victims could also have implications for access to justice and law 

enforcement when transgressions are not reported.57 It is notable that here, as well, the more 

rigorous requirements of Dagenais/Mentuck were relaxed; in a departure from authority, Abella 

J. held that evidence was not required because harm was an inherent and undisputed feature of 

A.B.’s age. Finally, in concluding that anonymity was essential, Abella J. stated that the “relative 

unimportance” of a sexual assault victim’s identity was a complete answer to the open court 

claim in A.B.’s case.58 

There were no further decisions on “openness” until 2018 and a decision that touched on the 

interface between technology and Criminal Code publication bans. R. v. CBC (2018) asked 

whether the Corporation could be cited for criminal contempt for not removing articles posted 

                                                           
51 See ibid. at paras. 84-97. 
52 Ibid. at para. 87 (stating that lifting a publication ban “makes the young person more vulnerable to psychological 

and social stress” and that because it renders the sentence significantly more severe, the publication ban is part of the 

sentence; in such circumstances, the reversal of onus on this issue engaged s.7 and violated its principles of 

fundamental justice). 
53 Supra note 12 (Bastarache, Deschamps, Charron and Rothstein, dissenting in part). 
54 Ibid. at para. 30 (rejecting a publication ban – there was no harm in publicizing the non-identifying content of the 

fake Facebook profile because it could not be connected to A.B.). 
55 The studies confirm that publicizing the names of child victims can exacerbate trauma, complicate recovery, 

discourage future disclosure, and inhibit co-operation with authorities. Ibid. at para. 26. See Respectful and 

Responsible Relationships: There’s No App for That (Report of the Nova Scotia Task Force on Bullying and 

Cyberbullying); https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2123494  
56 Ibid. at paras. 14 and 25. 
57 Ibid. at para. 10 (recounting A.B.’s claim that unless her privacy was protected, young victims of sexualized 

cyberbullying would refuse to proceed with their claims, and be denied access to justice), and para. 23 (considering 

the inevitable harm to children and the administration of justice if children “decline to take steps to protect 

themselves because of the risk of further harm from public disclosure”). 
58 Ibid. at para. 29. See also M.E.H. v. Williams, 2012 ONCA 35 (anonymizing the applicant, but setting aside non-

publication and sealing orders in divorce proceedings initiated by the spouse of Colonel Williams). More recently, 

the defendant in Steven Galloway’s defamation suit – also the complainant in a sexual misconduct controversy – 

was granted a publication ban to protect her identity. The ban was extended to descriptions of or links to material 

published prior to the ban, and was accompanied by a partial sealing order on unredacted documents that could 

identify the defendant. Galloway v. A.B., 2019 BCSC 395; 

https://www.canlii.org/en/bc/bcsc/doc/2019/2019bcsc395/2019bcsc395.html?resultIndex=17 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2123494
https://www.canlii.org/en/bc/bcsc/doc/2019/2019bcsc395/2019bcsc395.html?resultIndex=17
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before a publication ban issued under s. 486(4)(2.2.) of the Criminal Code.59 Though the CBC 

was clearly entitled to initially post information identifying a 14-year-old murder victim, the 

question was whether the media Corporation was in contempt for not removing the posts after 

the ban was issued. The answer turned on whether the words “published” and “transmitted in any 

way” under s.486 include pre-ban articles that remain online, passively, or are limited in 

application to materials that that are posted after a publication ban is ordered.60 

More narrowly, the question for the Court was whether the Crown was entitled to a mandatory 

interlocutory injunction requiring the CBC to remove articles that violated the ban. In the 

absence of “a strong prima facie case”, the Court found against the Crown. Rather than consider 

what “published” under s. 486 means, the Court found, in the face of alternative interpretations, 

that the Crown had not met the exacting standard for an order of this kind.61 An issue that did not 

crystallize sufficiently for the Court to resolve is vital to the scope and efficacy of publication 

bans. As discussed below, the interpretive question the Court chose not to address has now been 

answered by the Alberta Court of Appeal’s recent decision acquitting the CBC.62  

Otherwise, and to complete the review, two further notes can be made. First, the Court denied 

leave to appeal in R. v. McClintic, leaving in place a partial publication ban on the sensational 

murder details of a young female victim.63 Second, its decision in R. v. N.S. is of interest; there, 

the Court proposed a test to determine whether and in what circumstances a niqab-wearing 

witness’s s.2(a) rights must yield to the s.7 and other legal rights of a criminal defendant.64 While 

Chief Justice McLachlin applied Dagenais/Mentuck to resolve the competing interests of 

religious freedom and an accused’s legal rights, Justice LeBel cited the open court principle to 

dismiss the s.2(a) claim. In his view, the request for witness accommodation under s.2(a) was 

patently inconsistent with the fundamental principles and values of criminal process, including 

and, namely, an open court process.65 

To summarize, the open court jurisprudence since 2005 has for the most part been unremarkable. 

While the Court accepted that the principle is “tenaciously embedded” in Canadian law, the 

limits that were challenged in this period did not, in the Court’s view, strike at its underlying 

values. As noted, the Court explicitly cited the vulnerability of participants and serenity of 

hearings to uphold restrictions on open court. In addition, it resisted the invitation to extend the 

Dagenais/Mentuck test, and relaxed the evidentiary standard that defined its application in the 

earlier jurisprudence.  

                                                           
59 Supra note 14. 
60 On its face, the provision’s words “shall not be published in any document or broadcast or transmitted in any 

way” could be interpreted either to include or exclude material posted prior to an order and left online. 
61 Specifically, the Court held that the Crown failed to establish a strong prima facie case of criminal contempt 

because the text of s.486.4(2.1) could be interpreted either to cover or not cover publication in the circumstances. 

Ibid. at paras. 27-31. 
62 2018 ABCA 391 (November 23, 2018); see discussion infra. 
63 A partial publication ban was imposed on May 19, 2010, in the course of proceedings against Ms. McClintic,    

Mr. Rafferty’s co-accused, who sought leave to appeal at the Supreme Court. Once the Court denied leave on 

December 9, 2010, many of the details around her plea of guilty to first degree murder became available to the 

public. 
64 2012 SCC 72, [2012] 3 SCR 726. 
65 Ibid. at para. 78 (stating that a clear rule against niqab-wearing at all stages of a criminal trial would be consistent 

with the principle of openness, and the tradition that justice is public and open to all in our democratic system. 
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While the jurisprudence maintained the status quo and the Court chose not to deepen its 

commitment to openness, the legislative process, in combination with systemic shifts both 

technological and cultural in nature, became prominent. The pressure for change – whether in 

response to perceptions of participation in the justice system, the impact of technology, or radical 

shifts in the popular and online culture, broadly speaking, of sexual offences and misconduct – 

was centered in other quarters.  

 

IV. The Legislative Process: Access to Justice for the Vulnerable 

Parliament responded to the circumstances of those who may be vulnerable in the criminal 

justice system with significant amendments to s. 486 of the Criminal Code, as well as by 

enacting the Canadian Victims Bill of Rights.66 These steps placed the legislative process at the 

forefront of change on issues of victim privacy, introducing testimonial aids and statutory rights 

and remedies. In combination, these steps reflected a shift in perception toward victims and 

witnesses in the criminal process. Parliament’s package of testimonial aids recognize that the 

failure to accommodate their needs may undermine access to justice for those harmed through 

the commission of criminal offences. Without measures to promote accessible justice, their 

participation – which is vital to the objectives of criminal justice – could be deterred and 

dampened. The extensive amendments to s. 486 create a framework for protecting vulnerable 

participants within an overarching commitment to the open court principle. 

A. Section 486 and Testimonial Aids 

Legislation sub-titled the “protection of children and other vulnerable persons”, was enacted in 

2005, came into force in January 2006, and was supplemented by further revisions in 2015. In 

concert, these initiatives transformed s. 486 into a mini code that prescribes forms of assistance 

for victims and witnesses who may be vulnerable because of age, disability, the nature of the 

offences or proceedings, or for other reasons.  

Section 486 is a longstanding Criminal Code provision grounded in an assumption that 

proceedings will be open, which authorizes judges to exclude the public where doing so would 

serve the interest of public morals, maintain order, or serve the proper administration of justice.  

A challenge under s. 2(b) of the Charter resulted in one of the Supreme Court’s strongest open 

justice precedents.67 In CBC v. New Brunswick, La Forest J. linked the principle to democratic 

values, public access to information, and to the importance of a free and vigorous press and its 

newsgathering function.68 Describing it as “real and not illusory”, he stated that the public’s right 

to obtain information is predicated on the right of the press to gather information about court 

proceedings without undue government interference.69 Notwithstanding his strong endorsement 

of open court under s. 2(b), La Forest J. upheld s. 486. In particular, he held that the power to 

exclude the public allows courts to control the “publicity” of proceedings and protect the 

innocent, safeguard privacy interests, and afford a remedy to the underreporting of sexual 

                                                           
66 An Act to amend the Criminal Code (protection of children and other vulnerable persons) and the Canada 

Evidence Act, SC 2005, c.32; Victims Bill of Rights Act, SC 2015, c.13 (amendments to the Criminal Code). 
67 [1996] 3 SCR 480. 
68 Ibid. at 493-99.  
69 Ibid. at paras. 23-24. 
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offences.70 La Forest J. was also clear that the threshold for exceptions to openness is high; in 

that case, the trial judge improperly exercised his discretion by excluding the public for about 20 

minutes during the hearing on sentence. The decision set a strong precedent for a strict approach 

to open justice, adapting the then-recent Dagenais/Mentuck test to s. 486’s discretion to exclude 

the public, and emphasizing that any exceptions to openness require a “sufficient evidentiary 

basis”.71 

Up until 2005, the Court took a strict view of the Dagenais/Mentuck test and the exercise of 

judicial discretion to place limits on openness. Yet the Court also upheld provisions to 

accommodate the testimony of young witnesses.72 Against that background, even a cursory 

glance would reveal that the introduction of comprehensive and highly structured testimonial 

aids transformed s. 486. Though the provision rests on a baseline or default assumption of 

openness, the exceptions now codified contemplate accommodations and “testimonial aids” that 

are potentially available to all victims and witnesses.73  

These aids are based on a recognition that those who are involved, and rarely by choice, may be 

vulnerable while participating in criminal proceedings. That vulnerability is addressed by 

accommodations that include providing evidence from outside a courtroom or behind a 

protective screen; being accompanied by a support person who is entitled to remain “close” 

during testimony; being protected from cross-examination by a self-representing accused; and 

being protected from the disclosure or publication of identifying information.74 In principle, by 

ameliorating the process for participants, s. 486’s aids address their access to justice needs and, 

in doing so, promote the efficacy of criminal justice.  

That said, vulnerability is a matter of perception and, as such, presents precarious grounds for 

accommodations that can affect openness or the rights of the accused. Rather than directly 

legislate in the name of vulnerability, this reform created classes, or a hierarchy; the statutory 

classifications determine whether s. 486’s aids are presumptive in nature (mandatory on request), 

or discretionary and subject to a weighing of prescribed factors. Under the scheme, orders are 

mandatory for victims and witnesses who are under age 18 or have a disability, as well as in the 

case of certain offences. Orders are otherwise discretionary for other witnesses. Where 

accommodation is available at the discretion of the Court, the Criminal Code prescribes factors 

and checklists that must be considered before an order can be granted. 

In brief, there are two types of provisions in s. 486’s mini-code of testimonial aids: those that 

protect a witness or victim who is giving evidence,75 and those that protect witness or victim 

                                                           
70 Ibid. at 505. 
71 As he explained, “[t]he importance of a sufficient factual foundation upon which the discretion in s. 486(1) is 

exercised cannot be overstated”; ibid. at 521. 
72 R. v. L. (D.), [1993] 4 SCR 419 (upholding s. 486(2.1)’s provision permitting young complainants to testify 

behind a screen for prescribed offences); R. v. Levogiannis, [1993] 4 SCR 475 (upholding s.715.1 of the Code 

permitting videotape evidence for young witnesses in sexual assault cases). 
73 The opening words of s. 486 state that “any proceedings against an accused shall be held in open court”. 
74 See s. 486(1); s. 486.2.1(1-6); see also s. 486.1(1-6); s. 486.3(1-5).  
75 Some testimonial aids do not engage the open court principle. See s. 486.1’s provisions for a mandatory order, on 

application, for a “support person” to accompany a witness under age 18 or person with a disability and remain 

“close to the witness while the witness testifies”, and for a “support person” to accompany and be close to the 

witness during testimony in other circumstances, on application and as a matter of discretion, in accordance with a 

list of factors. See also s. 486.3(1), requiring a judge to prohibit an accused from cross-examining a witness under 
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identity from being disclosed or published.76 Aids are available, either presumptively at the 

request of the Crown or vulnerable participant, or at the discretion of the Court. Structurally, aids 

such as testifying outside the courtroom or behind a screen are mandatory on request for those 

under age 18 or with a disability.77 Though the same protection is available to others where it 

would facilitate the witness in giving a “full and candid account”, a judge’s discretion to make 

such an order is fettered by a mandatory list of factors. Society’s interest in encouraging the 

reporting of offences and participation of victims and witnesses in the criminal justice process 

are among the factors that must be considered.78 While s. 486.2 protects witnesses from seeing 

the accused during their testimony, s. 486(1) authorizes a judge to exclude the public or provide 

a screen to protect witnesses from being seen by the public. Once again, the exercise of this 

discretion is governed by a prescribed list of factors, which includes the reporting of offences 

and participation of victims and witnesses.79 On their face, these provisions contemplate 

significant accommodations for victims, witnesses, and justice system participants which, when 

granted, reduce the scope of access to open court proceedings. 

Section 486 protects trial participants from the disclosure of their names or identity during 

proceedings, as well as by bans on the publication of identifying information. First, s. 486.31 

allows a judge to make an order prohibiting the disclosure of any information that could identify 

a witness.80 Additionally, an order banning publication of information identifying a victim or 

witness is mandatory, on request, under s. 486.4 (2), (2.1) and (2.2), for certain offences and for 

victims under age 18.81 Section 486.5 grants a residual discretion to judges to make an order 

banning the publication of identifying information for any witness, where it is “in the interest of 

the proper administration of justice”, and for a “justice system participant”, where certain 

offences are involved and it is likewise in the interest of the proper administration of justice.82  

This summary demonstrates that s. 486’s framework of testimonial aids is comprehensive and 

wide-ranging. Shielding victims and witnesses from the public or an accused compromises the 

open court principle at least for that part of a proceeding when they testify – which in many or 

most cases might be critical. Meanwhile, orders protecting the identity of victims and witnesses 

who participate in criminal proceedings depart from the view that anonymization is the exception 

in criminal justice. If not outdated, that convention is open to skepticism, as suggested in Bragg 

Communications, where victim identity was dismissed as relatively unimportant.83  

In addition, s. 486’s departures from open justice’s underlying values are significant where 

accommodation is mandatory on request (i.e., by victims or witnesses under age 18 or those with 

disabilities), as well as where the identity of a victim, witness of “justice system participant” is 
                                                           
age 18 or with a disability, on application, and allowing the judge to make similar orders for certain complainants 

and other witnesses, according to a list of specified factors. 
76 See s. 486.31(1-4); s. 486.4(1-4); s. 486.5(1-9). 
77 See s. 486.2(1). 
78 See s. 486.2(2) and 3(g). 
79 Factors bearing on whether excluding the public is necessary to protect the proper administration of justice 

include criteria that echo elements of the Dagenais/Mentuck test, such as the availability of effective alternatives     

(s. 486(2)(f), and the salutary benefits and deleterious consequences of exclusion (s. 486(2)(g)). 
80 Section 476.3(1)-(4). 
81 Section 486.2(3) makes a publication ban mandatory for s.163 offences, and for information that could identify a 

witness under age 18, or any person who is the subject of material that constitutes child pornography. 
82 Section 486.5(1-9). For purposes of this provision, “justice system participants” are defined by s. 486.5(2.1), and 

the list of factors that must be considered in ordering a ban are set out in s. 486.5(7). 
83 Bragg Communications, supra note 12, at para. 29. 
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permanently prohibited from disclosure or publication. Accommodations that are available on a 

discretionary basis are subject to a prescribed list of facts that includes a weighing of the salutary 

and deleterious effects of an order and, where appropriate, consideration of any effective 

available alternatives. These criteria explicitly incorporate and codify elements of the open 

justice jurisprudence, as described above. There, context is an important factor in balancing the 

competing interests in accommodation and open court. 

The manifest goal of the reforms is to promote the efficacy of the criminal justice process by 

accommodating the needs of these participants. In doing so, the reforms advance the important 

objective of access to justice for those who face obstacles when called on to give testimony in 

court. As required, the Department of Justice Canada has undertaken a review of these reforms, 

and has otherwise commissioned studies to determine how s. 486’s testimonial aids are 

working.84 Data collection is an ongoing process, and while some aids encounter resistance from 

judges or objections by counsel, the research confirms that overall the vulnerable participant 

provisions have been reasonably well received. In the circumstances, it should not be surprising 

to learn that some testimonial aids are more effective than others and that some provisions are 

relied on more often than others.  

At present, it is uncertain whether and when Charter challenges to these provisions, either on 

open court or legal rights grounds, might reach provincial appellate courts and ultimately the 

Supreme Court of Canada. From that perspective, The Queen v. R.D.F., a decision in the 

Provincial Court of Saskatchewan, is worth noting.85 At issue were mandatory and discretionary 

publication bans under s. 486.4(2.2) and s. 486.5, respectively, to protect the identity of the 

victims in a mass shooting that took place at a school in northern Saskatchewan. Despite lacking 

the authority to invalidate the provision, the judge found s. 486.4(2.2)’s mandatory ban for all 

victims under the age of eighteen years unconstitutional, because there was no evidence to 

support an automatic ban, on request, in every case.86 For that reason, the provision could not 

apply in the circumstances. The judge also found that a discretionary ban under s. 486.4(5) was 

unwarranted; in concluding that the evidence of harm to those who might be identified was not 

sufficient, Martinez J. applied the Dagenais/Mentuck test and analyzed s. 486.5(7)’s list of 

factors.87 

In finding against both publication bans, R.D.F. relied on robust application of the open court 

principle, including the requirement of an evidentiary basis. In that, the decision was consistent 

with the first generation jurisprudence. Whether a similar approach will prevail in other settings 

or contexts is unclear. Although the Court’s more recent decisions acknowledge the vulnerability 
                                                           
84 Among the many resources, see, e.g., P. Hurley, “The perceptions and experiences of Crown Prosecutors and 

Victim Services Providers in the use of testimonial support provisions”; Research and Statistics Division, 

Department of Justice Canada (2013): https://www.justice.gc.ca/eng/rp-pr/cj-jp/victim/rr13_15a/p1.html;  

N. Bala, J. Paetsch, L. Bertrand and M. Thomas, “Testimonial Support Provisions for Children and Vulnerable 

Adults (Bill C-2): Case Law Review and Perceptions of the Judiciary”; Justice Canada 2011: 

http://publications.gc.ca/site/eng/402296/publication.html;  

S. McDonald, “Helping Victims Find their Voice: Testimonial Aids in Criminal Proceedings”, in Victims of Crime 

Research Digest No. 11, Department of Justice Canada (May 24, 2018): https://www.justice.gc.ca/eng/rp-pr/cj-

jp/victim/rd11-rr11/p2.html. 
85 2016 SKPC 089 (June 30, 2016). While the 2.2 ban is specific to underage victims of crime, the discretionary ban 

is not. 
86 Ibid. at paras. 22-32 (distinguishing Bragg Communications, supra note 12, on the point of evidence). 
87 Ibid. at paras. 35-69. Note that the publication ban under s. 111 of the YCJA was unaffected by the decision on 

the Criminal Code bans. 

https://www.justice.gc.ca/eng/rp-pr/cj-jp/victim/rr13_15a/p1.html
http://publications.gc.ca/site/eng/402296/publication.html
https://www.justice.gc.ca/eng/rp-pr/cj-jp/victim/rd11-rr11/p2.html
https://www.justice.gc.ca/eng/rp-pr/cj-jp/victim/rd11-rr11/p2.html
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of participants in the justice system, much in any given instance will depend on the context.88 In 

short, the open court principle may be deeply embedded in the jurisprudence, but is far from 

invincible when balanced against the interests of vulnerable participants in criminal justice.  

 

B. The Canadian Victims Bill of Rights 

The Canadian Victims Bill of Rights, an Act for the Recognition of Victims Rights, marks a 

significant development because it synthesizes, validates, and provides remedies for those who 

are the victims of crime.89 The preamble declares, in part, that it is important that victims’ rights 

be considered throughout the criminal justice system, and that consideration of these rights is in 

the “interest of the proper administration of justice”.90 Though the legislation only applies to 

federal institutions, the preamble also notes that the provinces share responsibility for criminal 

justice and have recently endorsed the Canadian Statement of Basic Principles of Justice for 

Victims of Crime, 2003.91 

The Act’s provisions include the right to information, the right to certain protections, the right of 

participation, and the right, at the least, to require a court to consider making a restitution order. 

Of particular interest are the protections, which include s. 11, stating that every victim has the 

right to have their privacy “considered by the appropriate authorities”; s. 12, declaring that every 

victim is entitled to request that their identity be protected, as a complainant or witness; and s. 

13, stating that every victim appearing as a witness is entitled to request access to testimonial 

aids. Not surprisingly, these provisions are consistent with and relate, in part, to the amendments 

to s. 486 of the Criminal Code. Section 20 qualifies the Act’s protections, stating that its 

provisions must be applied in a manner that is “reasonable in the circumstances” and does not 

“interfere with the proper administration of justice”.92 

Enforcement and remedies present issues whenever rights are created. Section 25 of the Act 

grants victims the right to file a complaint concerning the suspected or alleged infringement of 

rights in the legislation.93 It further provides that every federal department, agency, or body 

involved in the criminal justice system must put a complaints mechanism in place, with 

components for reviewing complaints, making recommendations, where appropriate, and 

                                                           
88 See also R. v. Sipes et al., 2019 BCSC 929 (granting a s. 486.5(1) publication ban and sealing orders in a 

prosecution for human trafficking); 

https://www.canlii.org/en/bc/bcsc/doc/2019/2019bcsc929/2019bcsc929.html?searchUrlHash=AAAAAQAeInB1Ym

xpY2F0aW9uIGJhbiIgIm9wZW4gY291cnQiAAAAAQAZUlNDIDE5ODUsIGMgQy00NiwgcyA0ODYuNQAAA

AEAFi8xMjc5Mi1jdXJyZW50LTEjNDg2LjUB&resultIndex=4;  

R. v. Dhami, 2019 ONCJ 10 (granting a publication ban on the victim’s name under s. 486(5), on grounds of 

vulnerability due to a disability, and following a full analysis under the Dagenais/Mentuck test); 

https://www.canlii.org/en/on/oncj/doc/2019/2019oncj10/2019oncj10.html?searchUrlHash=AAAAAQAeInB1Ymxp

Y2F0aW9uIGJhbiIgIm9wZW4gY291cnQiAAAAAQAZUlNDIDE5ODUsIGMgQy00NiwgcyA0ODYuNAAAAAE

AFi8xMjc5Mi1jdXJyZW50LTEjNDg2LjQB&resultIndex=14 
89 S.C. 2015, c.13, s.2. Statutory protection for the victims of criminal offences also exists at the provincial level but 

is not reviewed or considered in this report. 
90 Preamble. 
91 https://www.justice.gc.ca/eng/rp-pr/cj-jp/victim/03/princ.html 
92 Bill of Rights, ibid. 
93 Ibid. See “How to Make a Complaint under the Canadian Victims Bill of Rights: 

https://www.publicsafety.gc.ca/cnt/cntrng-crm/crrctns/ntnl-ffc-vctms-mk-cmplnt-en.aspx (accessed March 24, 2019) 

https://www.canlii.org/en/bc/bcsc/doc/2019/2019bcsc929/2019bcsc929.html?searchUrlHash=AAAAAQAeInB1YmxpY2F0aW9uIGJhbiIgIm9wZW4gY291cnQiAAAAAQAZUlNDIDE5ODUsIGMgQy00NiwgcyA0ODYuNQAAAAEAFi8xMjc5Mi1jdXJyZW50LTEjNDg2LjUB&resultIndex=4
https://www.canlii.org/en/bc/bcsc/doc/2019/2019bcsc929/2019bcsc929.html?searchUrlHash=AAAAAQAeInB1YmxpY2F0aW9uIGJhbiIgIm9wZW4gY291cnQiAAAAAQAZUlNDIDE5ODUsIGMgQy00NiwgcyA0ODYuNQAAAAEAFi8xMjc5Mi1jdXJyZW50LTEjNDg2LjUB&resultIndex=4
https://www.canlii.org/en/bc/bcsc/doc/2019/2019bcsc929/2019bcsc929.html?searchUrlHash=AAAAAQAeInB1YmxpY2F0aW9uIGJhbiIgIm9wZW4gY291cnQiAAAAAQAZUlNDIDE5ODUsIGMgQy00NiwgcyA0ODYuNQAAAAEAFi8xMjc5Mi1jdXJyZW50LTEjNDg2LjUB&resultIndex=4
https://www.canlii.org/en/on/oncj/doc/2019/2019oncj10/2019oncj10.html?searchUrlHash=AAAAAQAeInB1YmxpY2F0aW9uIGJhbiIgIm9wZW4gY291cnQiAAAAAQAZUlNDIDE5ODUsIGMgQy00NiwgcyA0ODYuNAAAAAEAFi8xMjc5Mi1jdXJyZW50LTEjNDg2LjQB&resultIndex=14
https://www.canlii.org/en/on/oncj/doc/2019/2019oncj10/2019oncj10.html?searchUrlHash=AAAAAQAeInB1YmxpY2F0aW9uIGJhbiIgIm9wZW4gY291cnQiAAAAAQAZUlNDIDE5ODUsIGMgQy00NiwgcyA0ODYuNAAAAAEAFi8xMjc5Mi1jdXJyZW50LTEjNDg2LjQB&resultIndex=14
https://www.canlii.org/en/on/oncj/doc/2019/2019oncj10/2019oncj10.html?searchUrlHash=AAAAAQAeInB1YmxpY2F0aW9uIGJhbiIgIm9wZW4gY291cnQiAAAAAQAZUlNDIDE5ODUsIGMgQy00NiwgcyA0ODYuNAAAAAEAFi8xMjc5Mi1jdXJyZW50LTEjNDg2LjQB&resultIndex=14
https://www.justice.gc.ca/eng/rp-pr/cj-jp/victim/03/princ.html
https://www.publicsafety.gc.ca/cnt/cntrng-crm/crrctns/ntnl-ffc-vctms-mk-cmplnt-en.aspx
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notifying the complainant of the outcome.94 The Act is also explicit as to limits on the rights 

created by this legislation. For instance, while s. 28 specifies that no cause of action or right to 

damages arises from an infringement or denial of its entitlements, s. 29 adds that there is no right 

of appeal from any decisions taken or orders made under the legislation. 

The Act’s impact is as yet unknown. In that, it is instructive that s. 2.1 calls for parliamentary 

review five years from the date of its enactment. Whether and how the Canadian Victims Bill of 

Rights responds to and addresses issues of importance to victims and the administration of 

criminal justice may become clearer at that point. 

 

C. Conclusion 

The federal government has actively attended to the needs of victims, witnesses, and “justice 

system participants”, with major amendments to s. 486 of the Criminal Code and enactment of 

the Canadian Victims Bill of Rights. These reforms are driven by the recognition that some 

victims and witnesses are inherently vulnerable when participating in criminal proceedings, but 

also that others, who do not carry the statutory markers of vulnerability (i.e., age, disability, 

nature of the offence) might require accommodation. When the decision to accommodate is 

discretionary, rather than mandatory on request, a higher threshold of justification must be met. 

Before completing this discussion, two other references should be added. First, a provision 

authorizing publication bans at Review Board proceedings, under Part XX.1, was added to the 

Criminal Code.95 Second, at least one statutory amendment sought to enhance openness and the 

accountability of young offenders. In 2012, the Youth Criminal Justice Act was amended by the 

Safe Streets and Communities Act, which in turn was aimed at protecting the public by holding 

young offenders accountable, promoting their rehabilitation and reintegration to society, and 

preventing crime by addressing the underlying behaviours.96 Section 75 was altered to allow a 

judge to lift a publication ban where an offender receives a youth sentence for a violent offence, 

in circumstances where the offender poses a “significant risk” of re-offending and it is necessary 

to lift the ban to protect the public.97  

The Criminal Code amendments and Canadian Victims Bill of Rights are important initiatives 

that shift the balance toward accessible justice – and effective law enforcement – for those 

involved in criminal justice as victims and witnesses. As such, these initiatives retreat to some 

extent from open justice and the rights of the accused, as understood in the earlier jurisprudence. 

That said, these changes have yet to be challenged and tested under the Charter.  

 

V. At the Frontiers of Change: Open Justice: 2.0 

Technology confronts open court with the paradox that the near unbounded transparency of 

judicial processes may undermine the principle’s core objective of access to and accessible 

justice. In theory, the age-old principle of open court should welcome the ways in which 

                                                           
94 Ibid, s. 25(3). 
95 See s. 672.501 (providing for presumptive and discretionary publication bans at Review Board hearings under 

Part XX.1, which deals with mentally disordered criminal offenders). 
96 S.C. 2012, c.1, ss. 167-95 (YCJA amendments). 
97 YCJA, S.C. 2002, c.1 s. 75. 
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technology can boost and even transform openness in the justice system. But technology has 

blown virtually all aspects of the process open, frequently subjecting victims, witnesses, 

defendants, and others to extended, unwanted, and often interminable publicity. Additionally, the 

gravitas and decorum of proceedings can be affected and undermined with the indiscriminate 

circulation of all manner of information, whether accurate or not, by unfiltered means of 

communication. Still, the justice system has had little choice but to respond to and interface with 

technology. Whether and when unbounded access to legal process becomes a counterproductive 

force is a matter of some debate. 

The discussion that follows does not propose or recommend corrective steps. Rather, it places the 

familiar concept of openness in the less familiar context, or vortex, of systemic technological 

change. The simple point is that the clock cannot be turned back to a time when the process of 

justice operated under so-called conditions of “practical obscurity”.98 Technology has all but 

eclipsed the constraints and physical limits of the system, raising critical questions about the 

foundational assumptions of open court. This discussion selects three examples, among many, 

for consideration. The first concerns access to records, where documents are increasingly 

circulated in digital rather than paper form, and can be made more readily accessible online to an 

unlimited audience. The second concerns the courtroom itself, and the capacity for 

communication by social media, in real time and to the world at large, of witness testimony and 

evolving developments at trial. The third looks at court orders, which can no longer as reliably 

prevent the communication of information that, in the past, could be effectively regulated by 

publication bans. In these and other ways, technology has transformed the legal process, and 

systemic change has implications for open court and how it should be defined in a post-digital 

world.  

i. Electronic Court Records 

The digitization of court records casts the issue of access in a new light. Conventionally, 

members of the public could attend at court registries to request copies of documents relating to 

court proceedings. The practical obscurity of paper records and initiative required to procure 

copies conferred a relatively high level of protection on personal information and privacy in 

court records. Technological capacity and the move to electronic systems of filing, storage, 

document retrieval, and access have positive implications for openness, but are not without risk. 

Court records containing sensitive personal information can be retrieved, re-configured and 

distributed remotely, thereby escalating the threat to the privacy and security of those involved in 

the justice system. 

Awareness of those risks has led to calls for re-consideration of openness, and whether its 

underlying values are advanced in a digital age that has fundamentally altered the balance 

between access and privacy. It is argued, for instance, that open court’s underlying values of 

transparency and access to justice are only marginally advanced by “frictionless” electronic 

access to court records.99 Under this view, the goal is to preserve or maintain the same degree of 

                                                           
98 P. Winn, “Online Court Records: Balancing Judicial Accountability and Privacy in an Age of Electronic 

Information”, 79 Wash. L. Rev. 307, at 316-7 (2004). 
99 See, e.g., J. Bailey and J. Burkell, “Revisiting the Open Court Principle in an Era of Online Publication: 

Questioning Presumptive Public Access to Parties’ and Witnesses’ Personal Information”, (2017), 48:1 Ottawa L. 

Rev. 143, at 180 (claiming that “frictionless” access increases the privacy risks of parties and witnesses whose 

personal information is exposed, without “substantially enhancing the goals of the open court principle”). 
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practical obscurity for online records.100 The concern in this context echoes the discussion of 

testimonial aids mentioned above, in recognizing that too much openness can have negative 

consequences for access to justice. In other words, exposure to unwanted publicity – not to 

mention threats to security – can place a chill on participants in the justice system, causing them 

to opt out of the system or be deterred from seeking justice if it might mean losing control over 

their personal information.101 Concerns that are raised in the context of certain civil proceedings, 

involving family, wealth, relational, employment, and other sensitive information, can arise in 

the criminal process.102  

Alive to these issues, the Canadian Judicial Council commissioned a study that led, in 2005, to a 

“Model Policy for Access to Court Records in Canada”.103 The Model Policy, which applies to 

civil and criminal proceedings, advanced a “principled framework” for negotiating these issues, 

culminating in a report and recommendations to implement the framework’s principles. In 

elemental terms, the Model Policy recognized that open court is a “fundamental constitutional 

principle” that should be enabled through the use of new informational technologies.104 Pursuant 

to that objective, the Model Policy prescribed a methodology for determining the permissibility 

of restrictions on access to court records. The Model Policy’s test is clearly styled on the 

Dagenais/Mentuck criteria, and on its face contemplates a high degree of protection for access to 

court records.105 

Overall, the Model Policy supported the status quo of making document-form court records 

available to the public on site at courthouses. In addition, it endorsed electronic access to 

judgments and most docket information, but not all court records. There, the Model Policy 

acknowledged that unrestricted electronic access could “facilitate some uses of information that 

are not strongly connected to the underlying rationale for open courts”, which might have a 

“significant negative impact on values such as privacy, security, and the administration of 

justice”.106 In such circumstances, the Model Policy proposed a contextual analysis to determine 

the risks and consider other factors that bear on access versus privacy.  

It is beyond the scope of this update to probe deeply into the issues related to online data bases 

and remote access to court records. The Model Policy is notable for identifying the issues, 

undertaking a proactive study, and formulating a set of recommendations. The Model placed 

                                                           
100 Ibid. at 182. 
101 See, e.g., K. Eltis, “The Judicial System in the Digital Age: Revisiting the Relationship between Privacy and 

Accessibility in the Cyber Context”, (2011), 56 McGill L.J. 290, at 302 (maintaining that unrestrained disclosure of 

court records “can in fact disturbingly chill access to the courts,” and concluding that “‘access’ may no longer serve 

the rationales of openness and accountability and instead undermines the very entry to justice it was intended to 

foster”), and 315 (arguing that “in this web-dependent age, privacy in the electronic court records context might 

ultimately be about the very access to justice we seek to protect”). 
102 See also Winn, “Online Court Records”, supra note 98 (providing extensive discussion of the issues and 

explaining, in particular, the essential differences between paper and electronic records). 
103 Judges Technology Advisory Committee, Canadian Judicial Council; September 2005; online        

https://www.cjc-ccm.gc.ca/cmslib/general/news_pub_techissues_AccessPolicy_2005_en.pdf  
104 Ibid. at para. 21 (the statement of principle is part (a) and is followed by (b) which outlines the methodology for 

determining limits on access to court records). 
105 Ibid. For instance, restrictions must be necessary to address “serious risks” to individual privacy and security 

rights, or other important interests, (b)(i); restrictions must be “carefully tailored” to minimize the impact on open 

justice (b)(ii); and the benefits of the restrictions must outweigh the negative effects on open court, having regard to 

a number of specified factors (b)(iii). 
106 Ibid. at ii (Executive Summary). 

https://www.cjc-ccm.gc.ca/cmslib/general/news_pub_techissues_AccessPolicy_2005_en.pdf
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these issues on alert several years ago, showing how access to records implicates larger issues 

about the meaning and scope of open justice, and the nature and level of privacy protection that 

might be needed to ensure access to justice for those participating in the justice system. 

ii. Electronic Courtroom 

The concept of access has also been transformed on site, in the courtroom itself. Historically, the 

open court principle advanced the justice system’s primordial objective of legitimacy by granting 

the public general access to legal proceedings.107 At the same time, the limits of time, space, and 

geography made it unrealistic for the public to attend proceedings in any collective or 

comprehensive way.108 On the understanding that the press and media would play a critical role 

in making justice transparent to the public, access has been the foundation of the open court 

principle.109 The question now is what access looks like and what restrictions are permissible in a 

domain of post-digital communication. 

Practically speaking, technology may have relegated erstwhile debates about televising hearings 

to the past, because the issue has been eclipsed by in-court options for blogging and tweeting 

proceedings in real time. Though courts have restricted the use of some technologies to the 

media and counsel, the capacity to participate in this way is remarkably egalitarian.110 Twitter 

and other “real-time micro-blogging services” inject “radical immediacy,” because “any sight or 

speech in the courtroom can be typed and published” by anyone who is present, “within 

milliseconds of its occurrence”.111 For example, in the absence of cameras in courtrooms, Twitter 

and live-blogging during the sentencing hearing of Russell Williams “kind of leveled the playing 

field”, because “everyone could report on what was going on as it was happening”.112 With all in 

attendance reporting in their own way on social media, the world at large could potentially 

receive myriad live reports from the courtroom. 

The Ghomeshi trial, which is discussed further below, provides a powerful example of the 

impact of real-time reporting from the courtroom. Jian Ghomeshi’s criminal prosecution for 

sexual assault and related charges exposed deep cleavages in perceptions of the system and its 

                                                           
107 See J. Resnick, “The Functions of Publicity and of Privatization in Courts and their Replacements (from Jeremy 

Bentham to #MeToo and Google Spain)”, (October 22, 2018). Open Justice: The Role of Courts in a Democratic 

Society, Burkhard Hess and Ana Koprivica (eds), Nomos, 2019; Yale Law School, Public Law Research Paper No. 

659. Available online: https://ssrn.com/abstract=3271284. (arguing, at p. 15, that open justice was an artifact of the 

Enlightenment, that courthouse buildings were designed to serve as “icons of law”, that persons walking into 

courtrooms had the right to observe the proceedings, and that the process would prompt or renew commitments to 

the rule of law. Resnick concludes that the commitments to doctrinal openness and to functional openness were 

historically put in service of the need to build state power).  
108 See C.B.C. v. New Brunswick, supra note 67. That is why “[d]ebate in the public domain is predicated on an 

informed public, which is in turn reliant upon a free and vigorous press”, as a “vehicle through which information 

pertaining to these courts is transmitted”. Ibid. at paras. 23, 26. 
109 Ibid. at para. 23 (stating that “[o]penness permits public access to information about the courts, which in turn 

permits the public to discuss and put forward opinions and criticisms of court practices and proceedings”). 
110 See J. Kalinina, “Only ‘Counsel’ and ‘Media’ Can Tweet Inside Court: A Charter Infringement”, theCourt.ca, 

February 8, 2019, http://www.thecourt.ca/electronic-devices-in-court/ (providing links to various protocols and 

describing various policies on in-court tweeting). 
111 S. Hall-Coates, “Following Digital Media into the Courtroom: Publicity and the Open Court Principle in the 

Information Age”, (2015), 24 Dal. J. Legal. Stud. 101, at 120. 
112 H.G. Watson, “Live-Tweeting the Ghomeshi Trial Demystifies Court Process”, J Source, February 11, 2016, 

https://j-source.ca/article/live-tweeting-the-ghomeshi-trial-demystifies-court-process/ (quoting Sarah Boesveld, a 

senior writer at Chatelaine).  

https://ssrn.com/abstract=3271284
http://www.thecourt.ca/electronic-devices-in-court/
https://j-source.ca/article/live-tweeting-the-ghomeshi-trial-demystifies-court-process/
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relative fairness to the complainants. According to reports, there were more than 120,000 

mentions of Ghomeshi on Twitter during trial, between February 1 and 9, 2016.113 One 

commentator described the live tweeting as “a way to bring readers into the courtroom”, adding 

that although it could be difficult “to wrap your head around how much the people who come 

forward … are challenged on the stands by defence attorneys”, it was “important for people to 

see that in play”.114  

Under another view, during a moment of “national conversation about sexual violence”, the 

trial’s coverage, including by live tweet, “opened up” conversation and debate about “many 

victim-blaming myths that are perpetuated in society”.115 As stated, the trial exposed what sexual 

assault complainants face on the stand and, for some, the live tweeting was a “clear reminder of 

why I, like so many others, do not report sexual violence”.116 

Disturbing to some at certain levels, this form of access was informational as well as 

galvanizing. It is clear that the pros and cons of social media in courtrooms are up for active 

debate. For some, rules and protocols that limit “authorized’ tweeting” to counsel or members of 

the media are problematic because they are elitist and restrictive in nature.117 On the positive 

side, social media “enhance(s) the immediacy of courtroom information, increases the range of 

perspectives, and supports the open court principle by virtually connecting the public with people 

inside court”.118 At the same time, the lack of editorial oversight and accountability, anonymity 

of communication, potential for misinformation, and spiralling messaging point to the 

“profoundly disruptive potential” for the justice system.119  

At bottom, the question is whether social media communications are simply an extension of pen 

and paper journalism, or engage “a new way of thinking about information dissemination”.120 

From that perspective, it is not just a matter of adapting existing rules to new media, but asking 

as well whether these media pose distinctive challenges for vulnerable participants, the serenity 

of hearings, or the authority of the justice system to manage its processes with decorum and 

integrity. It is not difficult to imagine how the in-court presence of social media can affect 

courtroom dynamics, and the effect on victims and litigants has led to publication bans and 

sealing orders in some cases.121 

In short, technology may both augment and undermine the values of openness. Unrestricted 

social media use in court elevates the risks to victims and witnesses who may already be 

vulnerable as participants in the justice system. Measures that are more intrusive of the open 

court principle might become necessary in due course to protect their privacy and dignity 

                                                           
113 Ibid. 
114 Ibid.  
115 Ibid. (quoting Farrah Khan). 
116 R. Giese, “There’s value in live-tweeting Jian Ghomeshi’s trial”, Chatelaine, July 22, 2016, 

https://www.chatelaine.com/news/theres-value-in-live-tweeting-jian-ghomeshis-trial/ (quoting Farrah Khan). 
117 Hall-Coates, supra note 111, at 128 (citing M. Geist). 
118 Kalinina, “Only ‘Counsel’ and ‘Media’”, supra note 110. 
119 Hall-Coates, “Following Digital Media”, supra note 111, at 138. 
120 Ibid. 
121 See, e.g., Galloway v. A.B., supra note 58, at paras. 30, 35 (finding that social media attention would not only be 

disparaging but degrading and potentially threatening of the applicant, and that a sealing order was warranted 

because of the difficulty of enforcing a publication ban against “anonymous social media interests”). See also 

Dhami, supra note 88, at paras. 49-52 (explicitly weighing the impact of internet communication on the dignity, 

privacy, and well-being of the victim in granting a publication ban). 

https://www.chatelaine.com/news/theres-value-in-live-tweeting-jian-ghomeshis-trial/
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interests. There are also risks to the integrity of the justice system, such as the loss of control 

about what information about proceedings is sent where, and by whom. Where the dangers of 

misinformation imperil the delivery of justice, limits on openness – either on the access or 

publicity side – might be necessary. Though there is no suggestion that matters have reached this 

stage, too much openness might lead in due course to restrictions – and less openness – because 

that is what access to justice and the integrity of the justice system may eventually require. 

iii. Electronic publicity and publication bans 

Though exceptions prohibiting the communication of identifying or other compromising 

information have been available at common law and by statute, “publicity” is one of open court’s 

core commitments. Yet it is not only a question whether restrictions on publication are justifiable 

but whether such limits can be enforced.  

In Dagenais v. CBC, the Supreme Court’s breakthrough decision constitutionalizing open court 

and establishing a strict test for publication bans, Chief Justice Lamer presciently registered 

doubts about their efficacy. In particular, he stated that “recent technological advances have 

brought with them considerable difficulties for those who seek to enforce bans”, noting as well 

that “[i]n this global electronic age, meaningfully restricting the flow of information is becoming 

increasingly difficult”.122 That was 1994, years before technology had transformed the means of 

communication: the concerns Chief Justice Lamer voiced in Dagenais may now be approaching 

epic proportions. 

One issue, discussed above in R. v. CBC (2018), is whether publication bans are effective against 

material posted before an order is made and continuously online – albeit passively – after a ban 

takes effect.123When the Supreme Court of Canada decided against a mandatory injunction, the 

Alberta Court of Appeal upheld the CBC’s acquittal on a charge of criminal contempt.124 The 

question was whether s.486.2(2)’s language prohibiting prescribed information from being 

“published” or “transmitted in any way” applied to articles posted before an order, and left online 

after a publication ban. In upholding the CBC’s acquittal, the Alberta Court of Appeal noted, 

first, that the criminal context required a strict construction of the provision and a narrow view of 

criminal liability.125  

In addition, Rowbotham J.A. held that a contextual analysis of prohibitions on various forms of 

communication, in the Criminal Code as well as in the YCJA, reinforced the view that the 

wording of s. 486.2(2) was deliberate; specifically, it differed from other provisions that, for 

instance, contain a prohibition against making information “available”.126 In other words, leaving 

pre-ban materials online was not punishable by criminal contempt under the Criminal Code’s 

current wording. The Court found that amendments are necessary to create criminal 

responsibility where pre-existing material is simply continued or left online after a publication 

ban is ordered.127 

                                                           
122 Dagenais v. CBC, [1994] 3 SCR 835, at 886. 
123 R. v. CBC (2018), supra note 14; see discussion, supra. 
124 R. v. CBC, 2018 ABCA 391 (November 23, 2018). 
125 Ibid. at para. 21  
126 Ibid. at paras. 43-45 (confirming that a rule of strict construction must apply because s.486.4 is capable of two 

interpretations). 
127 Ibid. at para. 48 (per Rowbotham J.A.). 
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Despite sparse details, another issue relating to privacy and anonymity should be mentioned. In 

2018, the Ottawa Citizen reported that publication bans on the names of young offenders and 

victims had been sidestepped by Google’s automatic search functions. Though a search might 

not reveal prohibited information, Google’s algorithms generate “related searches” that can 

reveal identity-disclosing information. A class action against Google arising from this breach of 

privacy had been commenced.128  

A final point concerns “internet vigilantism” which, in this instance, refers to the spread of 

information and online discussion of criminal matters and charges that can spool out of control. 

Facebook and other social media invite and enable members of a community with an interest in 

the details of criminal offences to share information, misinformation, and information covered by 

a ban, not to mention unfiltered views of guilt and innocence. In one instance, police and 

Facebook staff made concerted efforts to enforce an YCJA ban by deleting posts that identified 

the victim and her killers. In the circumstances of a Facebook frenzy, it proved impossible to 

stop the republishing of deleted information by individual users.129 

The examples in this discussion may not squarely raise questions of victim privacy in the 

criminal justice system. Yet by demonstrating technology’s implications for court processes – 

including the open court principle, victim and witness privacy, and access to justice for all more 

generally – these examples fit within the mandate of this update. The question, going forward, is 

whether and how the concept of open court, as currently understood, should be adapted as 

technology and communications continue to evolve and affect the delivery of justice.  

 

VI. The Cultural Frontier: #BeenRapedNeverReported, 

Unfounded, and #MeToo  
It is clearly an understatement that addressing the systemic problems of law enforcement for 

sexual offences has been an ongoing challenge for the law. Change has been actively promoted 

and pursued, at least since the early 1980s, through myriad statutory reforms as well as by 

Supreme Court of Canada jurisprudence, under the Charter and at common law. Strategies to 

improve reporting and law enforcement have included complainant anonymity and multiple 

changes to the law of evidence, including on the scope of cross-examination and production of 

complainant records. Progress has been slow and the results discouraging: rates of reporting have 

remained low; the trial process is problematic for complainants at many levels and in many 

                                                           
128 See J. Laucius, “Ottawa Lawyer file class-action against Google over publication bans”, September 20, 2018, 

Ottawa Citizen; https://ottawacitizen.com/news/local-news/ottawa-lawyers-file-class-action-suit-claiming-google-

search-reveals-names-protected-publication-bans; see also A. Duffy, “Google is linking secret court-protected 

names – including victim IDs – to online coverage”, updated September 9, 2018, Ottawa Citizen; 

https://ottawacitizen.com/news/local-news/google-is-linking-secret-court-protected-names-including-victim-ids-to-

online-coverage; A. Duffy, “Searching for news on Google can return victim and offender names under strict 

publication bans”, updated January 18, 2019, Ottawa Citizen; https://ottawacitizen.com/news/local-news/scope-of-

potential-ban-breaches-of-secret-identities-through-google-search-broadens. 
129 T. Arvanatidis, “Publication Bans in a Facebook Age: How Internet Vigilantes Have Challenged the Youth 

Criminal Justice Act’s ‘Secrecy Laws’ Following the 2011 Stanley Cup Riot”, (2016), Canadian Grad. J. of 

Sociology and Criminology 18, at 22 (re: Stefanie Rengel). 

https://ottawacitizen.com/news/local-news/ottawa-lawyers-file-class-action-suit-claiming-google-search-reveals-names-protected-publication-bans
https://ottawacitizen.com/news/local-news/ottawa-lawyers-file-class-action-suit-claiming-google-search-reveals-names-protected-publication-bans
https://ottawacitizen.com/news/local-news/google-is-linking-secret-court-protected-names-including-victim-ids-to-online-coverage
https://ottawacitizen.com/news/local-news/google-is-linking-secret-court-protected-names-including-victim-ids-to-online-coverage
https://ottawacitizen.com/news/local-news/scope-of-potential-ban-breaches-of-secret-identities-through-google-search-broadens
https://ottawacitizen.com/news/local-news/scope-of-potential-ban-breaches-of-secret-identities-through-google-search-broadens
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ways; and the victims of sexual offences have been reinforced in their skepticism and 

unwillingness to trust criminal justice.130 

That pattern has been disrupted by the arrival of an alternative narrative. Victims of sexual 

offending, including workplace harassment and other misconduct as well as criminal offences, 

stood up, pushed back, and advocated for solutions, including sanctions outside formal legal 

processes to hold transgressors publicly accountable. The events that generated this narrative 

could not have been predicted but, once ignited, evolved spontaneously and organically. 

Movements that forged bonds of solidarity, connecting victims of sexual transgression through 

shared experience, re-set the culture around sexual offending in Canada, the United States, and 

worldwide. In doing so, victims, as individuals and as a class, began to replace the assumption 

and perception of powerlessness with newfound appreciation of their essential power as change 

makers. 

In 2019, the clock cannot be turned back, and there is little doubt that sexual offending has 

entered a new era. As noted, this transformation took place, for the most part, outside the formal 

processes of the law. That said, this update and discussion of victim privacy would not be 

complete without some discussion of that narrative and how it has defined the cultural and socio-

legal legal environment. The focus in this brief discussion is on three pivotal moments. The first 

arose with Jian Ghomeshi’s prosecution, trial, and acquittal on charges related to sexual 

domination and assault, from late 2015 to early 2016. The second is Robyn Doolittle’s game-

changing investigative report on police practices and the large incidence of sexual complaints 

dismissed as “unfounded”, which was published in February 2017. The third is the #MeToo 

movement, starting in October 2017, which expanded the social media campaign against sexual 

transgression, globally and exponentially. Each had monumental impact on conceptions, 

perceptions, and assumptions, and cumulatively consolidated key changes in the public discourse 

and cultural narrative of sexual offending.  

Specifically, solidarity across borders, generations, race and ethnicity, and experience 

empowered victims by attenuating the isolation, shame, and stigma traditionally and chronically 

associated with sexual offending. Part of that empowerment led women, in significant numbers, 

to waive the protective right to anonymity that made this class of victims invisible in the criminal 

justice system and to the public. Transgressors could now be held accountable in the public 

domain and very publicly, by their victims and accusers. Finally, these dynamics of change 

began the difficult – and at times seemingly insuperable – task of breaking down the barriers to 

effective law enforcement. Perhaps most optimistically, the process of reforming police practices 

has started across Canada and data in the last year or so have tracked the first substantial 

increases in reporting in many years.131  

Complex forces that are fluid and organic – yet evolving – have bearing on this study for two 

reasons. The first speaks to reporting and the early signs of movement away from the chronic 

underreporting of sexual offences. #BeenRapedNeverReported and #MeToo enabled a collective 

perspective to take shape and begin the healing process of dulling and reducing the isolation, 

stigma, and shame of violation that chronically deterred victims from reporting sexual offences. 

                                                           
130 See generally A. Prochuk, “We Are Here: Women’s Experiences of the Barriers to Reporting Sexual Assault” 

(Vancouver: West Coast LEAF, 2018). Online: http://www.westcoastleaf.org/our-publications/we-are-here-

womens-experiences-of-the-barriers-to-reporting-sexual-assault/  
131 See discussion infra. 

http://www.westcoastleaf.org/our-publications/we-are-here-womens-experiences-of-the-barriers-to-reporting-sexual-assault/
http://www.westcoastleaf.org/our-publications/we-are-here-womens-experiences-of-the-barriers-to-reporting-sexual-assault/


 
 

28 
 

In tandem with the impact of the “Unfounded” investigation, this has led to increases in reporting 

that were not achieved through the process of formal law reform. The second is closely related 

because equally, and by the lessening the stigma and shame of transgression, the networks of 

support that emerged spontaneously in the digital world motivated scores of sexual assault 

victims to speak and stand up, for themselves and for others, and to do so increasingly in their 

own name.  

The first transformative movement – marked by hashtag BeenRapedNeverReported – formed 

part of the events surrounding criminal charges against former CBC radio star Jian Ghomeshi. In 

the circumstances, his trial could not have been other than notorious: the defendant was a 

celebrated media star who claimed that he was being unfairly treated for enjoying sex that 

involved choking and other acts of domination and violence. This pattern of behaviour was 

substantiated in media stories reporting complaints from up to nineteen women, as well as two 

men. Though the trial dealt with discrete events, the media and public narrative was awash in 

sordid details about multiple complainants, alongside Ghomeshi’s rebuttal that all sexual 

encounters had been consensual.132 Part of the narrative took the form of a rapidly snowballing 

social media movement – hashtag BeenRapedNeverReported – which began in October 2014 as 

a forum for victims of sexual assault to share their stories.133  

The significance of Ghomeshi’s trial and acquittal on March 24, 2016, which was experienced by 

the complainants and many others as a form of betrayal, cannot be quickly or lightly discussed. 

Two points are set apart for purposes of this update. The first concerns a monumental disconnect 

between the public and courtroom dynamics at play. Specifically, when the story of Ghomeshi’s 

firing from the CBC broke, multiple victims who had not filed complaints broke their silence. At 

that point, police urged complainants to come forward, reportedly providing assurances that their 

accounts would be taken seriously, and stating that “[w]e believe them right from the outset”.134 

What then transpired in the trial process, especially in testing the evidence and credibility of the 

complainants, did not conform to expectations that had formed in the public discourse, especially 

concerning Ghomeshi’s supposed guilt. In the circumstances, his acquittal was a shock that 

confirmed the flaws of a system that could not provide justice, either in its trial process or its 

verdict, for the victims of these offences. While it was countered that the system had worked as it 

should, reserving the benefit of the doubt for the accused, the acquittal sparked massive anger 

and outrage.  

The hashtag BeenRapedNeverReported was a critical part of the dynamic, before and after the 

charges, for the solidarity it forged and promoted among a wide and diverse class of sex assault 

victims. A chorus of voices that could not be shut out represented an organic and reflexive 

response to events, and in certain ways it changed the culture of sexual offences so that there was 

                                                           
132 For a good account of the facts, see D. Phillips, “Let’s Talk about Sexual Assault: Survivor Stories and the Law 

in the Jian Ghomeshi Media Discourse” (2017), 54 O.H.L.J. 1133, at 1137-44. See also J. Sealy-Harrington, 

“Mastery or Misogyny” The Ghomeshi Judgment and Sexual Assault Reform”, ABlawg.ca, April 1, 2016; 

https://ablawg.ca/2016/04/01/mastery-or-misogyny-the-ghomeshi-judgment-and-sexual-assault-reform/;  

A. Kingston, “What Really Went Wrong in Jian Ghomeshi’s Trial?” Macleans, February 18, 2016; 

https://www.macleans.ca/society/what-really-went-wrong-in-jian-ghomeshis-trial/.  
133 There were nearly 20,000 tags in the first 24 hours; Phillips, “Let’s Talk”, ibid. at 1141. In addition, calls to 

sexual assault centres spiked and the issue of sexual violence dominated news headlines in this period. Ibid. at 1142. 
134 A. Kingston, “What Jian Ghomeshi did: How a trial that was supposed to flip the script only made things worse”, 

Macleans, March 30, 2016 (quoting sex-crimes inspector Beaven-Desjardins); 

https://www.macleans.ca/news/canada/what-jian-ghomeshi-did/.  
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https://www.macleans.ca/news/canada/what-jian-ghomeshi-did/


 
 

29 
 

no going back.135 Unlike Unfounded, discussed below, the Ghomeshi trial did not build trust in 

the system, to the contrary. But it mobilized communities who, by words and actions, expressed 

their determination to support each other, speak out against perceived injustice, and advocate 

fundamental, systemic change. 

Second, Ghomeshi’s trial focused attention on individual complainants who did not stand alone, 

but together against their transgressor, and had high profile in the media. Though only Lucy 

DeCoutere was an identified complainant, the three came forward together, supporting and 

protecting each other throughout the process.136 Linda Redgrave was one of the Ghomeshi trial 

complainants who revealed her identity, and on the day of the verdict, she asked the trial judge to 

lift the publication ban on her name.137 Redgrave launched comingforward.ca, a resource for 

other survivors, explaining that by revealing her name and face she was “holding herself 

accountable” to that project.138 As a result, other sex assault victims began to feel less isolated 

and shared their experiences through the hashtag, other social media, and in other ways, and did 

so both anonymously and by self-identifying.139 At a simple level of observation, the point is that 

the law cannot direct this kind of change. It is catalyzed instead by events, and the Ghomeshi 

dynamics served, at the level of shared experience on social media, to open up a discourse and 

begin reversing the stigma and shame that silences and renders sex assault victims invisible. 

Distrust of the system, from making a complaint through to a courtroom verdict, is a profound 

and longstanding barrier to the enforcement of sexual offences.140 On February 3, 2017, The 

Globe and Mail published an in-depth investigative report by Robyn Doolittle, titled 

“Unfounded: Why Police Dismiss 1 in 5 Sexual Assault Claims as Baseless” (“Unfounded”), 

which exposed assumptions and practices of policing, nationwide, that confirmed and reinforced 

victim distrust of the system.141 Briefly, after gathering and analyzing national policing data, The 

Globe and Mail discovered that one of every five allegations of sexual assault is dismissed and 

catalogued as “unfounded”. In sheer numbers, it meant that an average of 5,000 cases of sexual 

violence per year was reported to police, but dropped out of the system “long before a Crown 

prosecutor, judge or jury [had] a chance to weigh in”, leading to “a game of chance” for sexual 

assault complainants.142 More to the point, the high rates of unfounded designations in police 

units across Canada suggested that large numbers of complainants were not believed, and this 

“reinforce[d] damaging myths that women lie about sexual victimization”, which could act as a 

“deterrent to already low reporting”.143 

                                                           
135 See, e.g., J. Johnson, “The Ghomeshi Effect: Finally we’re talking about sexual assault. Where does the pain 

stop?” The Walrus, August 17, 2016; https://thewalrus.ca/the-ghomeshi-effect/ . 
136 Their media status and solidarity as complainants reflected adversely on their evidence at trial when 

inconsistences emerged and their extensive email correspondence came to light. Sealy-Harrington, “Mastery or 

Misogyny, supra note 132. 
137 S. Boesveld, “Linda Christina Redgrave: Witness 1 in Ghomeshi trial reveals identity”, Chatelaine, updated July 

22, 2016, https://www.chatelaine.com/news/linda-christina-redgrave-witness-1-in-ghomeshi-trial-reveals-identity/. 
138 Ibid. 
139 As Phillips states, “Many survivors who spoke out in mainstream media explicitly cited … the need to expose 

and fight gendered violence, discredit rape myths, support other survivors, and challenge the legal system’s 

effectiveness in dealing with sexual assault”; “Let’s Talk”, supra note 132, at 1149. 
140 See Prochuk, “We Are Here”, supra note 130.  
141 Online: https://www.theglobeandmail.com/news/investigations/unfounded-sexual-assault-canada-

main/article33891309/  
142 Ibid. 
143 Ibid. (quoting Ottawa criminologist Holly Johnson). 
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Suffice to say that Unfounded sparked a storm of controversy that led to massive reviews, 

nationwide, of case files and policing practices. This was referred to, in a follow-up by The 

Globe’s Doolittle, as “The Unfounded Effect”.144 Though so much more can and should be said 

about the investigative journalism, its consequences for police accountability, and its impact on 

police practices, two observations again stand out. First, according to data, unfounded rates 

began to fall as reporting rates started to show an upward trajectory.145 Meanwhile, police 

practices were revised and reformed, with at least one investigation initially designated as 

unfounded resulting in a conviction 19 years later.146 Second, the response led some 

complainants, including Ava Williams, whose story was profiled in Unfounded, to reveal their 

identity. As Williams explained, “I feel like I’m in a place that I can use my voice to help other 

people”.147  

From one perspective, anonymity for sexual assault complainants confirms or underlines the 

view that this class of victims requires protection – due to the shame associated with these 

offences – to promote law enforcement. Mandatory anonymity also assumes and reinforces their 

lack of confidence in the justice system. Despite extensive law reforms aimed at the barriers, 

trust in the system is not easily won. In light of that longstanding reality, the impact of 

Doolittle’s investigative journalism, the Unfounded Report, and the systemic changes it forced, 

cannot be easily overstated. 

In sheer scale and magnitude, #MeToo eclipses the Ghomeshi trial and Unfounded investigation, 

both of which were local to Canada. #MeToo dates from 2007, when activist Tanya Burke 

introduced the hashtag to support women of colour who had been victims of sexual assault. 

Resurrected in October 2017, soon after women came forward to tell of sexual harassment and 

assault by Harvey Weinstein, #MeToo served in that context as an invitation to victims to come 

forward. As tweeted by Alyssa Milano on October 15, 2017: “Me too. Suggested by a friend: If 

all the women who have been sexually harassed or assaulted wrote ‘Me too’ as a status, we 

might give people a sense of the magnitude of the problem”.148 The movement it stirred was 

about reclaiming power and seeking accountability for sexual violence against women in its 

various forms.149 

                                                           
144 R. Doolittle, “The Unfounded Effect”, The Globe and Mail, December 8, 2017. 
145 R. Doolittle, “Unfounded rates start to fall in cities across Canada”, The Globe and Mail, August 2, 2018. Online: 

https://www.theglobeandmail.com/canada/article-unfounded-rates-start-to-fall-in-cities-across-canada/. 
146 S. Sachdeva, “Unfounded’ reshaping policing methods around Canada”, Ryerson Review of Journalism; 

November 16, 2017; https://rrj.ca/unfounded-reshaping-policing-methods-around-canada/;  

R. Doolittle, “Unfounded case ends with conviction 19 years after police dismissed sexual-assault complaint”, The 

Globe and Mail, Sept. 20, 2018; https://www.theglobeandmail.com/canada/article-unfounded-case-ends-with-

conviction-19-years-after-police-dismissed/. 
147 Ava Williams revealed her identity in “The Unfounded Effect”, supra note 144, and has brought a lawsuit against 

the London Police Service, seeking an order for implementation of an annual external review of cases based on the 
“Philadelphia Model”. R. Doolittle, “Unfounded: mishandling of sex-assault cases violates right to equality, lawsuit 

alleges”, The Globe and Mail, April 2, 2017, https://www.theglobeandmail.com/news/national/lawsuit-alleges-

gender-discrimination-in-unfounded-sexual-assault-case/article34558691/. On the Philadelphia Model, see A. 

Conroy and T. Scassa, “Balancing Transparency and Accountability with Privacy in Improving the Police Handling 

of Sexual Assaults”, 28 Can. J. Women and L. 342 (2016). 
148 A. North, “The #MeToo movement and its evolution, explained”, Vox, updated October 10, 2018, 

https://www.vox.com/identities/2018/10/9/17933746/me-too-movement-metoo-brett-kavanaugh-weinstein.  
149 See generally, T. Enderle, “A Rhetorical Analysis of the Public Sphere Through the #MeToo Movement”, 

Creighton University, October 2018. online: https://dspace2.creighton.edu/xmlui/handle/10504/119598; L. Wexler, 

J. Robbennolt, & C. Murphy, “#MeToo, Time’s Up, and Theories of Justice”(2019) U. Ill. L. Rev. 45; D. 
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This call to action rapidly became a social media phenomenon, worldwide, releasing a profusion 

of voices that would not be stilled and could not be silenced. Within ten days, 1.7 million tweets 

were sent, with 85 countries counting more than 1000 tweets on the hashtag.150 #MeToo 

generated allegations of misconduct, harassment, and assault against a variety of prominent men 

in business, entertainment, and the media. In some cases, this led to charges or the loss of 

powerful positions and roles for those accused of sexual transgressions. 

Like #BeenRapedNeverReported, #MeToo connected individuals in a discourse of sharing that 

validated experience, legitimized the movement, and profoundly altered public discourse and its 

responses to sexual offending. #MeToo was a force worldwide, including the United States and 

Canada. Most notably, Statistics Canada reported a 13% increase in reported cases of sexual 

assault in 2016 and 2017. In 2017, there were more police-reported sexual assaults than in any 

year since 1998, and fewer complaints deemed unfounded.151 The number peaked in October, 

and the reports in October and November – just after #MeToo began – were higher than in any 

other calendar month since comparable data were available, in 2009, with reports to Winnipeg 

police rising by 142%.152 There was a substantial increase in demand on Canada’s sexual 

violence support services, with calls to the Ottawa Rape Crisis Centre increasing by 100% since 

#MeToo.153 Similarly, the Barbra Schlifer Commemorative Clinic in Toronto reported an 83% 

increase in the number of requests for sexual assault counselling.154 

As stated, transformative change of this kind cannot be planned, and once it has taken place 

cannot be turned back. If #MeToo was a more global version, it served to legitimate, validate, 

and extend the impact of #BeenRapedNeverReported and Unfounded. The data confirm that in 

combination, these intersecting events fundamentally challenged the status quo of sexual 

transgression and led, in a relatively short period, to far-reaching change in the discourse, the 

efficacy of law enforcement, and the validation of victims’ experiences. 

To conclude, there can be no doubt that sexual transgression is a profoundly private and intimate 

experience that strikes at the core of a victim’s social, psychological, and sexual identity. There 

is likewise no doubt that the psycho-social dimensions of violation and the socio-historical 

setting of sexual offending created deep-seated and systemic barriers to the reporting and 

enforcement of the criminal law. Through various episodes of reform, the law has wrestled with 

                                                           
Tuerkheimer, “Unoffical Reporting in the #MeToo Era”, online: 
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Keller, “#MeToo and the promise and pitfalls of challenging rape culture through digital feminist activism”, (2018), 

25(2) European J. of Women’s Studies 236-46. 
150 North, “The #MeToo movement”, supra note 148. 
151 C. Rotenberg and A. Cotter, “Police-reported sexual assaults in Canada before and after #MeToo, 2016 and 2017, 

Juristat, Statistics Canada, November 8, 2018, at 3; “In wake of #MeToo, number of sex assault cases deemed 
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https://nationalpost.com/news/one-in-seven-sexual-assault-cases-in-2017-deemed-unfounded-statcan.  
152 Ibid. See also J. Coubrough, “More survivors coming forward to report sex assaults after #MeToo movement”, 

CBC News, March 9, 2018; online: https://www.cbc.ca/news/canada/manitoba/winnipeg-police-sexual-assault-
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these challenges. Protecting the identity of victims was one strategy to mitigate the stigma of 

these offences and promote enforcement; in the face of compound and overlapping barriers, 

anonymity was not sufficient to build trust in the system.  

Meanwhile, the forces that trigger systemic change can be enigmatic and unpredictable. For 

whatever reason, the momentum in Canada rose in crescendo to cause tectonic shifts in the 

social, psychological and legal culture, as well as in the public discourse of sexual offending. Of 

all the complexities and insights that are found in these narratives, perhaps most instructive here 

is the way those who have experienced sexual offences have started to work together to demand 

accountability – and many have begun to shed the cloak of anonymity in publicly vindicating 

their rights and standing in solidarity with others. In doing so, they distanced themselves from 

the shame and stigma that for so many years reinforced the barriers to reporting and 

enforcement, and the perception that they needed the law’s protection to avoid being publicly 

named and identified as a victim of sexual assault.  

The process of transformation catalyzed by #BeenRapedNeverReported, Unfounded, and 

#MeToo is incomplete, and challenges remain. The vital point here is that systemic barriers have 

been fractured and weakened, albeit not removed. Sufficient trust in their status and power, and 

in changes to criminal justice, has led complainants to report offences and, in doing so, to shed 

some of the shame and stigma of the past. In sum, a remarkable and incalculable power shift has 

occurred, transferring power of those who have suffered sexual transgression.  

 

VII. Conclusion 

The purpose of this update, commissioned by the Research and Statistics Division of the 

Department of Justice Canada, is to review and report on changes to open court and victim 

privacy since 2003. The update maintains symmetry with the structure of the 2003 Report in its 

review of Supreme Court of Canada jurisprudence and legislative changes since then. By 2003, 

the Supreme Court strongly endorsed and protected open court, adopting a strong standard of 

justification that required a sound evidentiary basis to warrant limits to principle. The “second 

generation” jurisprudence is consistent with that conception of openness, but notable for 

accepting restrictions more readily and, in some instances, explicitly on grounds of a victim or 

participant’s vulnerability. 

Meanwhile, that rationale is both pronounced and explicit in significant legislative reforms that 

introduced a complex framework of testimonial aids in the Criminal Code – for victims, 

witnesses, and some “justice system participants’ – and a Canadian Victims Bill of Rights. 

Section 486’s testimonial aids subtract, in ways, from a pristine concept of open justice, but do 

so to serve goals of accessible justice for criminal process participants and effective law 

enforcement. Significantly, the discretionary availability of some accommodations is contingent 

on multi-factor balancing, set out in the Criminal Code, which must take into account competing 

interests, including openness and the rights of the accused. 

The update would not have been complete without discussion of two “frontier” developments: 

the impact of technology and transformation of public and cultural discourse about sexual 

offending. Albeit descriptively, the challenges to openness posed by technology are briefly 

identified and analyzed: electronic court records and documents, the electronic courtroom, and 

electronic publicity and publication bans. It is unclear, at present, whether technology is a threat 
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or boon to openness and access to justice values, and it may well be both at once. This interface 

is and will continue to be a rapidly evolving area, requiring the law to respond to ongoing 

technological change. 

Meantime, unexpected and major shifts in the narrative of sexual transgression must be seen as a 

game-changing development for victims of such offences and their role in the criminal justice 

system, including their privacy interests. One of the more obvious and interesting points about 

the three watershed events discussed – #BeenRapedNeverReported, Unfounded, #MeToo – is 

that the transformation in discourse was for the most part driven by forces connected to but 

outside the formal processes of law. Communications in the form of social media activism and 

investigative journalism were at the forefront of change. Through the momentum of these broad-

based movements, the social, psychological and cultural environment of sexual transgression 

underwent fundamental change, with positive results for the reporting of offences, their handling 

by Canadian police forces, and victim perceptions of their status in criminal justice and 

willingness to step forward on their own and in solidarity with others, whether anonymously or 

not.  

While the basic concept of open justice remains static, the legislative forum, technology, and an 

alternative narrative of sexual transgression have shifted. For now, the underlying values and 

doctrinal standards in place under the early Charter jurisprudence have stood the test of time. 

Whether and in what ways open justice must adapt, in an environment of unpredictable change, 

remains to be seen.  
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VIII. Selected Sources and Bibliography 

  

LEGISLATION 

An Act to amend the Criminal Code (protection of children and other vulnerable persons) and 

the Canada Evidence Act, S.C. 2005, c. 32. 

Canadian Victims Bill of Rights, S.C. 2015, c. 13, s. 2.  

The Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, c 11. 

Criminal Code, R.S.C. 1985, c. C-46.  

Safe Streets and Communities Act, S.C. 2012, c. 1. 

Youth Criminal Justice Act, SC. 2002, c 1.  

 

Privacy-related Criminal Code and Youth Criminal Justice Act provisions 

Criminal Code  

Provision Function 

S. 276 Evidence of complainant’s sexual history inadmissible  

S. 276.2 (effective since 1992, 

S.C. 1992, c. 38, s. 2)  

 

S. 276.3 (effective since January 

2006, changed by S.C. 2005, c. 

32, s. 13.) 

At a hearing to determine the admissibility of evidence in 

sexual assault proceedings, under s.276(2) 

 

S.276.2: (1) the jury and public are excluded; and (2) the 

complainant is not compellable 

 

S.276.3: ban on publishing the contents or proceedings of a 

276 application 

S. 278. 1 – 9 

 

(the regime was last amended in 

2015 through S.C. 2015, c. 13) 

Provisions governing record production to the accused in 

proceedings for sexual offences.  

 

S.278.9 – prohibition on publishing the contents of an 

application for third party records made under s.278.3, 

evidence or submissions made during the hearing, or the 

judge’s decision  

S. 486 (1) 

 

(last amended in July 2015 

through S.C 2015, c. 13, s. 14, c. 

20, s. 21) 

Exclusion of public – an exception to open court principle is 

that a judge may “order the exclusion of all or any members 

of the public from the court room for all or part of the 

proceedings, or order that the witness testify behind a screen 

or other device that would allow the witness not to be seen by 

members of the public, if the judge or justice is of the opinion 
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that such an order is in the interest of public morals, the 

maintenance of order or the proper administration of justice or 

is necessary to prevent injury to international relations or 

national defence or national security.” 

S. 486.1(1) 

S.486.1 (2) 

Support person — witnesses under 18 or who have a disability 

Support person – other witnesses 

S. 486.2 (1) 

 

S. 486.2 (2) 

 

(added in 2005, last modified in 

2015 through S.C. 2015, c. 13, s. 

15; S.C. 2015, c. 20, s. 38.) 

Testimony outside the courtroom for witnesses under 18 who 

have a mental or physical disability  

Testimony outside the courtroom for other witnesses 

S. 486.3 (1) 

S. 486.3 (2) 

S. 486.3 (3) 

(added in 2005, last modified in 

July 2015 through S.C. 2015, c. 

13, s. 16) 

Accused not to cross-examine witness under 18 

Accused not to cross-examine complainant in certain cases 

Accused not to cross-examine other witnesses 

This section allows a judge to make an order, upon 

application, that the accused not cross-examine a witness 

under the age of 18 years, or complainants in certain offences 

or other witnesses where the judge is of the opinion that such 

an order would allow the giving of a full and candid account 

from the witness of the acts complained of or would otherwise 

be in the interest of the proper administration of justice. If 

such an order is made, the judge or justice shall appoint 

counsel to conduct the cross-examination. 

S. 486.31  

 

(added in July 2015 through S.C. 

2015, c. 20, s. 38(3)) 

Non-disclosure of witness’ identity: “In any proceedings 

against an accused, the judge or justice may, on application of 

the prosecutor in respect of a witness, or on application of a 

witness, make an order directing that any information that 

could identify the witness not be disclosed in the course of the 

proceedings if the judge or justice is of the opinion that the 

order is in the interest of the proper administration of justice”. 

S. 486.4(1)  

 

(added in 2005 and last amended 

in July 2015 through S.C. 2015, 

c. 13, s. 18) 

Order restricting publication with respect to victims/witnesses 

of sexual offences: “The presiding judge or justice may make 

an order directing that any information that could identify the 

victim or a witness shall not be published in any document or 

broadcast or transmitted in any way, in proceedings in respect 

of certain specified sexual offences.” 

S. 486.5(1)  Order restricting publication (general): “On application of the 

prosecutor in respect of a victim or a witness, or on 
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(added in 2005 and last amended 

in July 2015 through SC 2015, 

c.13, s.19) 

application of a victim or a witness, a judge or justice may 

make an order directing that any information that could 

identify the victim or witness shall not be published in any 

document or broadcast or transmitted in any way if the judge 

or justice is of the opinion that the order is in the interest of 

the proper administration of justice.” 

S. 487.3  

 

(added in 1997 and most 

recently amended in 2015 

through S.C. 2014, c. 31, s. 

22(1) and (2) (E))  

Denying access to information – A judge or justice may make 

an order prohibiting access to and disclosure of any 

information relating to warrants and certain production orders 

or authorizations on the ground that the ends of justice would 

be subverted by the disclosure for one of the reasons listed 

below, and such a reason outweighs in importance the access 

to the information. 

S. 517 Publication ban on interim release proceedings  

S. 539 

 

(last updated January 2006 S.C. 

2005, c. 32, s. 18) 

A judge, if prosecutor applies, may; if accused applies, shall 

make an order directing that the evidence taken at the inquiry 

shall not be published in any document or broadcast or 

transmitted in any way before such time as each of the 

accused is discharged, or if he is ordered to stand trial, the 

trial is ended.  

S. 542(2) 

 

(last updated in 2006, S.C. 2005, 

c. 32, s. 19) 

Ban on publication of admissions or confessions tendered 

during the preliminary inquiry.  

S. 672.501(1) – (12)  

 

 

Effective since January 2006 

through: S.C. 2005, c. 22, ss. 17 

and 64(2))  

(1) – Sexual offences - RB shall make an order directing that 

any information that could identify a victim, or a witness who 

is under the age of eighteen years, shall not be published. 

(2) – Child pornography – RB shall make an order directing 

that any information that could identify a witness who is 

under the age of eighteen years, or any person who is the 

subject of a representation, written material or a recording that 

constitutes child pornography within the meaning of section 

163.1, shall not be published. 

(3) – For any offence not specified in (1) or (2), on application 

of the prosecutor, victim or witness, the RB may make an 

order prohibiting publication if it is necessary for the proper 

administration of justice  

S. 715.1 

 

(last updated January 2006, SC 

2005, c. 32, s. 23 – change from 

Video recording evidence of a young victim or witness in any 

proceeding is admissible in evidence  
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specified proceedings to any 

proceeding) 

S. 715.2  

 

(last updated January 2006 – SC 

2005, c. 32, s. 23 - change from 

specified proceedings to any 

proceeding) 

Video recording evidence of a victim or witness who has 

difficulty communicating due to a mental or physical 

disability in any proceeding is admissible  

 

Youth Criminal Justice Act  

Provision Function 

S. 2(1) Definition of publication: “the communication of 

information by making it known or accessible to the 

general public through any means, including print, radio or 

television broadcast, telecommunication or electronic 

means”. 

S. 34(9) and s. 34(10) A court may withhold part of medical/psychological 

assessment of a young offender from a private prosecutor if 

the information is not necessary or would cause prejudice.  

The “may” excludes some of part of the assessment from 

the offender, their parents or a private prosecutor if it 

would “would seriously impair the treatment or recovery of 

the young person, or would be likely to endanger the life or 

safety of, or result in serious psychological harm to, 

another person”. 

S. 75 (1) “When the youth justice court imposes a youth sentence 

on a young person who has been found guilty of a violent 

offence, the court shall decide whether it is appropriate to 

make an order lifting the ban on publication of information 

that would identify the young person”. 

(2) The "may” orders the lifting of a publication ban if the 

young person poses a significant risk of committing 

another violent offence and lifting the ban is necessary to 

protect the public.  

(3) The onus is on the AG.  

S. 110 Identity of a young person dealt with under the Act not to 

be published  

Exceptions: if the young offender has received an adult 

sentence; under s.75; for the administration of justice  
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(3) the young person may identify themselves after they 

reach the age of 18  

(6) the young person may apply, and the court may make 

an order permitting the young person to identify 

themselves if it is not contrary to the young person’s best 

interest or the public interest. 

S. 111 Ban on publishing victim or witness identity: “no person 

shall publish the name of a child or young person, or any 

other information related to a child or a young person, if it 

would identify the child or young person as having been a 

victim of, or as having appeared as a witness in connection 

with, an offence committed or alleged to have been 

committed by a young person.” 

Exceptions:  

(2) Identifying information may be published by the 

victim/witness after they reach the age of 18 or by their 

parents if they are deceased.  

(3) The victim/witness may apply, and the court may make 

an order permitting the young person to identify 

themselves if it is not contrary to the victim/witness’ best 

interest or the public interest. 

S. 118(1) No access to records unless authorized. 

S. 132 Exclusion from hearing: “a court or justice before whom 

proceedings are carried out under this Act may exclude any 

person from all or part of the proceedings if the court or 

justice considers that the person’s presence is unnecessary 

to the conduct of the proceedings and the court or justice is 

of the opinion that 

(a) any evidence or information presented to the court or 

justice would be seriously injurious or seriously prejudicial 

to the accused, a witness, or the victim 

(b) it is in the interest of public morals or the proper 

administration of justice.  

 

Victims’ rights legislation: Canadian Victims Bill of Rights 

RSC 2015, c.13, s.2 (assented to May 2015)  

https://laws-lois.justice.gc.ca/eng/acts/C-23.7/page-1.html 

See, e.g., s.11, stating “Every victim has the right to have their privacy considered by the 

appropriate authorities in the criminal justice system.” 

  

https://laws-lois.justice.gc.ca/eng/acts/C-23.7/page-1.html
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https://www.vox.com/identities/2018/10/9/17933746/me-too-movement-metoo-brett-kavanaugh-weinstein
https://www.vox.com/identities/2018/10/9/17933746/me-too-movement-metoo-brett-kavanaugh-weinstein
https://nationalpost.com/news/one-in-seven-sexual-assault-cases-in-2017-deemed-unfounded-statcan
https://nationalpost.com/news/one-in-seven-sexual-assault-cases-in-2017-deemed-unfounded-statcan
http://www.westcoastleaf.org/our-publications/we-are-here-womens-experiences-of-the-barriers-to-reporting-sexual-assault/
http://www.westcoastleaf.org/our-publications/we-are-here-womens-experiences-of-the-barriers-to-reporting-sexual-assault/
https://rrj.ca/unfounded-reshaping-policing-methods-around-canada/
https://rrj.ca/unfounded-reshaping-policing-methods-around-canada/
https://ablawg.ca/2016/04/01/mastery-or-misogyny-the-ghomeshi-judgment-and-sexual-assault-reform/
https://ablawg.ca/2016/04/01/mastery-or-misogyny-the-ghomeshi-judgment-and-sexual-assault-reform/
https://j-source.ca/article/live-tweeting-the-ghomeshi-trial-demystifies-court-process/
https://j-source.ca/article/live-tweeting-the-ghomeshi-trial-demystifies-court-process/
https://www.vox.com/identities/2018/10/9/17933746/me-too-movement-metoo-brett-kavanaugh-weinstein
https://www.vox.com/identities/2018/10/9/17933746/me-too-movement-metoo-brett-kavanaugh-weinstein
https://www.canadianwomen.org/the-facts/the-metoo-movement-in-canada/
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Surveys on Behaviour Impacts of #MeToo 

Plan International Canada Report (March 7, 2018; Canada)155 

https://plancanada.ca/media-centre/this-international-womens-day-plan-international-canada-

releases-new-data-highlighting-the-behavioural-impact-of-the-metoo-movement 

What a Difference a Year Makes: Polling Update on Sexism, Harassment, Culture and Equality 

(Perry Undem 2017 Report; US context)  

https://www.scribd.com/document/366406592/PerryUndem-Report-on-Sexism-Harassment-

Culture-And-Equality-compressed 

 

Related to: Canadian national and regional increases in sexual assault reporting since 

#MeToo 

Mary Allen, Police-reported crime statistics in Canada, 2017, Statistics Canada (July 23, 2018)  

https://www150.statcan.gc.ca/n1/en/pub/85-002-x/2018001/article/54974-eng.pdf?st=Ua6Xtna9 

Sex assaults in spotlight as Montreal police present annual report (May 22, 2018; Montreal 

Gazette)  

https://montrealgazette.com/news/local-news/montreal-police-present-annual-report 

Calgary Police Sex Crimes Unit investigating more cases than ever before amid #MeToo 

movement (January 31, 2018, Global News)  

https://globalnews.ca/news/3999169/calgary-sex-abuse-cases-me-too-movement/ 

In wake of #MeToo, number of sex assault cases deemed 'unfounded' has declined, Statistics 

Canada says (July 23, 2018; National Post)  

https://nationalpost.com/news/one-in-seven-sexual-assault-cases-in-2017-deemed-unfounded-

statcan 

More survivors coming forward to report sex assaults after #MeToo movement (March 9, 2018; 

CBC) 

https://www.cbc.ca/news/canada/manitoba/winnipeg-police-sexual-assault-reports-up-metoo-

1.4568787 

 

Related to: Increased use of sexual assault centres since #MeToo 

#MeToo, 1 year later: Canadian sexual assault crisis centres report record number of calls    

(October 5, 2018; Global News) 

https://globalnews.ca/news/4519574/metoo-1-year-later-canada/ 

In the wake of #MeToo, a Toronto legal clinic sees 'astronomical' jump in sexual assault help 

requests (January 29, 2018; CBC)  

                                                           
155 The original Plan International Canada Survey has not been found yet, but its major findings are here.  

https://plancanada.ca/media-centre/this-international-womens-day-plan-international-canada-releases-new-data-highlighting-the-behavioural-impact-of-the-metoo-movement
https://plancanada.ca/media-centre/this-international-womens-day-plan-international-canada-releases-new-data-highlighting-the-behavioural-impact-of-the-metoo-movement
https://www.scribd.com/document/366406592/PerryUndem-Report-on-Sexism-Harassment-Culture-And-Equality-compressed
https://www.scribd.com/document/366406592/PerryUndem-Report-on-Sexism-Harassment-Culture-And-Equality-compressed
https://www150.statcan.gc.ca/n1/en/pub/85-002-x/2018001/article/54974-eng.pdf?st=Ua6Xtna9
https://montrealgazette.com/news/local-news/montreal-police-present-annual-
https://globalnews.ca/news/3999169/calgary-sex-abuse-cases-me-too-movement/
https://nationalpost.com/news/one-in-seven-sexual-assault-cases-in-2017-deemed-unfounded-statcan
https://nationalpost.com/news/one-in-seven-sexual-assault-cases-in-2017-deemed-unfounded-statcan
https://www.cbc.ca/news/canada/manitoba/winnipeg-police-sexual-assault-reports-up-metoo-1.4568787
https://www.cbc.ca/news/canada/manitoba/winnipeg-police-sexual-assault-reports-up-metoo-1.4568787
https://globalnews.ca/news/4519574/metoo-1-year-later-canada/
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https://www.cbc.ca/news/canada/toronto/in-the-wake-of-metoo-a-toronto-legal-clinic-sees-

astronomical-jump-in-sexual-assault-help-requests-1.4508393 

#MeToo effect: Calls flood U.S. sexual assault hotlines (January 17, 2018; Reuters)  

https://www.reuters.com/article/us-usa-harassment-helplines/metoo-effect-calls-flood-u-s-

sexual-assault-hotlines-idUSKBN1F6194 

Sexual assault helpline saw 147% spike during Christine Blasey Ford’s testimony (September 

28, 2018; Global News) 

https://globalnews.ca/news/4495985/christine-blasey-ford-hearing-sexual-assault-helpline/ 

Callers flood C-SPAN with sexual assault stories during Ford hearing (September 27, 2018; 

Politico)  

https://www.politico.com/story/2018/09/27/c-span-calls-sexual-assault-stories-849230 

 

Related to: #MeToo and Non-disclosure Agreements 

Nondisclosure agreements revisited in the wake of #MeToo (May 4, 2018; The Lawyers Daily)  

Regaining my voice: How non-disclosure agreements are used to silence (March 23, 2018; The 

Globe and Mail)  

https://www.theglobeandmail.com/opinion/article-regaining-my-voice-how-non-disclosure-

agreements-are-used-to-silence/ 

#MeToo: States Move to Limit Use of Non-Disclosure Agreements (October 16, 2018; Praxis 

Legal Solutions) 

https://praxislegalsolutions.com/metoo-states-move-to-limit-use-of-non-disclosure-agreement 

 

Related to: Ghomeshi Case  

Dana Philips, “Let’s Talk About Sexual Assault: Survivor Stories and the Law in the Jian 

Ghomeshi Media Discourse.” Osgoode Hall Law Journal 54.4 (2017): 1133-1180  

https://digitalcommons.osgoode.yorku.ca/ohlj/vol54/iss4/9 

Why the Jian Ghomeshi story has changed everything (November 28, 2014; Macleans)156  

https://www.macleans.ca/culture/this-changes-everything-2/ 

 

Related to: Publication Bans, the Internet, and Sexual Assault Cases  

                                                           
156 “Victims of sexual assault are also increasingly willing to identify themselves, to reject the notion that being a 

victim of sexual assault is in any way shameful, says Toronto criminal lawyer Jonathan Rosenthal: ‘You’re seeing a 

lot more people refuse to hide behind the publication ban.’ ” Notice that #BeenRapedNeverReported started as a 

tweet in support of the complainants in Ghomeshi.  

 

 

https://www.cbc.ca/news/canada/toronto/in-the-wake-of-metoo-a-toronto-legal-clinic-sees-astronomical-jump-in-sexual-assault-help-requests-1.4508393
https://www.cbc.ca/news/canada/toronto/in-the-wake-of-metoo-a-toronto-legal-clinic-sees-astronomical-jump-in-sexual-assault-help-requests-1.4508393
https://www.reuters.com/article/us-usa-harassment-helplines/metoo-effect-calls-flood-u-s-sexual-assault-hotlines-idUSKBN1F6194
https://www.reuters.com/article/us-usa-harassment-helplines/metoo-effect-calls-flood-u-s-sexual-assault-hotlines-idUSKBN1F6194
https://globalnews.ca/news/4495985/christine-blasey-ford-hearing-sexual-assault-helpline/
https://www.politico.com/story/2018/09/27/c-span-calls-sexual-assault-stories-849230
https://www.theglobeandmail.com/opinion/article-regaining-my-voice-how-non-disclosure-agreements-are-used-to-silence/
https://www.theglobeandmail.com/opinion/article-regaining-my-voice-how-non-disclosure-agreements-are-used-to-silence/
https://praxislegalsolutions.com/metoo-states-move-to-limit-use-of-non-disclosure-agreement
https://digitalcommons.osgoode.yorku.ca/ohlj/vol54/iss4/9
https://www.macleans.ca/culture/this-changes-everything-2/
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Google is linking secret, court-protected names - including victim IDs - to online coverage 

(September 9, 2018; Ottawa Citizen)  

https://ottawacitizen.com/news/local-news/google-is-linking-secret-court-protected-names-

including-victim-ids-to-online-coverage 

Publication Bans are Hurting the National Conversation (February 26, 2018; Opinion, Canadian 

Journalists for Free Expression)  

https://www.cjfe.org/publication_bans_are_hurting_the_national_conversation 

 

Further resources on the Ghomeshi Case and Aftermath 

What really went wrong in Jian Ghomeshi’s trial (Macleans; February 18, 2016) 

https://www.macleans.ca/society/what-really-went-wrong-in-jian-ghomeshis-trial/ 

What Jian Ghomeshi did (Macleans; March 30, 2016) 

https://www.macleans.ca/news/canada/what-jian-ghomeshi-did/ 

The troubling message of the Jian Ghomeshi trial (Toronto Star; March 25, 2016) 

https://www.thestar.com/opinion/commentary/2016/03/25/the-troubling-message-of-the-jian-

ghomeshi-trial.html 

The Ghomeshi Effect (The Walrus; August 17, 2016) 

https://thewalrus.ca/the-ghomeshi-effect/ 

‘This changed me.’ The lasting impact of the Ghomeshi scandal (Chatelaine; July 22, 2016) 

https://www.chatelaine.com/living/project97-living/the-lasting-impact-of-the-jian-ghomeshi-

scandal/ 

What I wish I’d known before testifying in the Ghomeshi trial (Chatelaine; July 22, 2016) 

https://www.chatelaine.com/news/what-i-wish-id-known-before-testifying-in-the-ghomeshi-trial/ 

Linda Christina Redgrave: Witness 1 in Ghomeshi trial reveals identity (Chatelaine; July 22, 

2016)  

https://www.chatelaine.com/news/linda-christina-redgrave-witness-1-in-ghomeshi-trial-reveals-

identity/ 

Mastery or Misogyny? The Ghomeshi Judgment and Sexual Assault Reform (ABlawg) 

https://ablawg.ca/2016/04/01/mastery-or-misogyny-the-ghomeshi-judgment-and-sexual-assault-

reform/ 

The trouble with sex assault trials (Canadian Lawyer; May 2, 2016)  

https://www.canadianlawyermag.com/author/shannon-kari/the-trouble-with-sex-assault-trials-

3261/ 

Live-Tweeting the Ghomeshi Trial Demystifies Court Process (JSource)  

http://j-source.ca/article/live-tweeting-the-ghomeshi-trial-demystifies-court-process/ 

https://ottawacitizen.com/news/local-news/google-is-linking-secret-court-protected-names-including-victim-ids-to-online-coverage
https://ottawacitizen.com/news/local-news/google-is-linking-secret-court-protected-names-including-victim-ids-to-online-coverage
https://www.cjfe.org/publication_bans_are_hurting_the_national_conversation
https://www.macleans.ca/society/what-really-went-wrong-in-jian-ghomeshis-trial/
https://www.macleans.ca/news/canada/what-jian-ghomeshi-did/
https://www.thestar.com/opinion/commentary/2016/03/25/the-troubling-message-of-the-jian-ghomeshi-trial.html
https://www.thestar.com/opinion/commentary/2016/03/25/the-troubling-message-of-the-jian-ghomeshi-trial.html
https://thewalrus.ca/the-ghomeshi-effect/
https://www.chatelaine.com/living/project97-living/the-lasting-impact-of-the-jian-ghomeshi-scandal/
https://www.chatelaine.com/living/project97-living/the-lasting-impact-of-the-jian-ghomeshi-scandal/
https://www.chatelaine.com/news/what-i-wish-id-known-before-testifying-in-the-ghomeshi-trial/
https://www.chatelaine.com/news/linda-christina-redgrave-witness-1-in-ghomeshi-trial-reveals-identity/
https://www.chatelaine.com/news/linda-christina-redgrave-witness-1-in-ghomeshi-trial-reveals-identity/
https://ablawg.ca/2016/04/01/mastery-or-misogyny-the-ghomeshi-judgment-and-sexual-assault-reform/
https://ablawg.ca/2016/04/01/mastery-or-misogyny-the-ghomeshi-judgment-and-sexual-assault-reform/
https://www.canadianlawyermag.com/author/shannon-kari/the-trouble-with-sex-assault-trials-3261/
https://www.canadianlawyermag.com/author/shannon-kari/the-trouble-with-sex-assault-trials-3261/
http://j-source.ca/article/live-tweeting-the-ghomeshi-trial-demystifies-court-process/
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There’s value in live-tweeting Jian Ghomeshi’s trial (Chatelaine; July 22, 2016)  

https://www.chatelaine.com/news/theres-value-in-live-tweeting-jian-ghomeshis-trial/ 

Twitter doesn’t do the Ghomeshi trial justice. There’s a better alternative (The Globe and Mail; 

February 2, 2016)  

https://www.theglobeandmail.com/opinion/twitter-doesnt-do-ghomeshi-trial-justice-theres-a-

better-alternative/article28515246/ 

Public Editor: Ghomeshi coverage was warranted, necessary (The Globe and Mail; February 12, 

2016)  

https://www.theglobeandmail.com/community/inside-the-globe/public-editor-ghomeshi-

coverage-was-warranted-necessary/article28744459/ 

https://www.chatelaine.com/news/theres-value-in-live-tweeting-jian-ghomeshis-trial/
https://www.theglobeandmail.com/opinion/twitter-doesnt-do-ghomeshi-trial-justice-theres-a-better-alternative/article28515246/
https://www.theglobeandmail.com/opinion/twitter-doesnt-do-ghomeshi-trial-justice-theres-a-better-alternative/article28515246/
https://www.theglobeandmail.com/community/inside-the-globe/public-editor-ghomeshi-coverage-was-warranted-necessary/article28744459/
https://www.theglobeandmail.com/community/inside-the-globe/public-editor-ghomeshi-coverage-was-warranted-necessary/article28744459/

